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P-R-O-C-E-E-D-I-N-G-S1

(6:46 p.m.)2

CHAIRPERSON MITTEN:  Good evening, ladies3

and gentlemen.  This is a public meeting of the Zoning4

Commission of the District of Columbia for Monday,5

January 9, 2006.6

My name is Carol Mitten, and joining me7

this evening are Vice Chairman Anthony Hood, and8

Commissioners Michael Turnbull, John Parsons, and Greg9

Jeffries.10

Our agenda is available on the table near11

the door, if you'd like to follow along.  There's a12

couple of changes to make, or maybe it's just one13

change to make right off the bat, which is the first14

item under Proposed Action, which is Case Number15

05-21, which is the dog boarding text amendment.  We'd16

like to put that off for another month.  17

We have a request for an exemption from18

the prohibition on the outdoor yard.  And there's one19

piece of information that I thought we were pretty20

explicit with Ms. Bisgeyer about getting, and it21

wasn't in the matter, which is we wanted a plat of her22

site showing where the yard is located on -- within23

the confines of the lot that she occupies.  And that's24

going to be important to our deliberation about25
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whether or not we can grandfather her.  So if you can1

get that, help us get that, and then we'll take that2

up in February.  3

So that's the only change right off the4

bat.5

Mrs. Schellin, did you have any6

preliminary matters?7

ACTING SECRETARY SCHELLIN:  No, ma'am.8

CHAIRPERSON MITTEN:  All right.  Then,9

we'll start with the Status Report from the Office of10

Planning.11

MS. STEINGASSER:  Madam Chair,12

Commissioners, the status report is in front of you at13

the dais.  I stand available for questions.14

CHAIRPERSON MITTEN:  Mr. Parsons?15

COMMISSIONER PARSONS:  Ms. Steingasser,16

I'm aware of the study going on on industrial zoning17

or M zones.  That doesn't seem to be included here.18

What's the status of that?19

MS. STEINGASSER:  It's not an industrial20

zoning study.  It's an industrial land use study21

that's being conducted by contract through the Office22

of Planning of all the industrial land uses, supply,23

demand, both private and public in the city.24

We got our draft copy of that just this25
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afternoon.  We'll be getting that in-house in the next1

two weeks, and we hope to have a final copy by the2

first of March.3

COMMISSIONER PARSONS:  So when would you4

be bringing that to us?5

MS. STEINGASSER:  We would have that6

available the first of March, so at the March meeting.7

COMMISSIONER PARSONS:  Okay.  Thank you.8

MS. STEINGASSER:  It would be no later9

than that.10

CHAIRPERSON MITTEN:  One of the things11

that -- this may be -- I guess it's two months ago now12

that we had -- that we had a letter from Sharon13

Ambrose regarding an issue with a charter school, and14

we asked you to consider, you know, some of the issues15

surrounding that and whether or not there would be any16

change that you would recommend to the ordinance.  And17

I don't see anything on here about that, and I know18

it's an issue that's sort of very much --19

MS. STEINGASSER:  It is.20

CHAIRPERSON MITTEN:  -- time sensitive.21

MS. STEINGASSER:  I would say it has22

become a zoning emergency.  We are in the process of23

drafting some text amendments to address both charter24

and public schools.  We are -- we've drafted those in-25
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house.  We have a copy.  We're working with the Zoning1

Administrator's office.  We'll be meeting with both2

concerned groups, any groups that are concerned.3

We've been contacted by the charter4

schools.  We've been contacted by several attorneys5

for specific charter schools, and we plan to do some6

outreach to them, as well as some of the ANCs that we7

know have been affected.  And then, we'll be bringing8

that to the Commission in February.9

CHAIRPERSON MITTEN:  February, okay.10

Okay.11

Anyone else have questions for Ms.12

Steingasser?13

(No response.)14

Okay.  Thank you.15

The first item on the Consent Calendar is16

Case Number 00-35A, which is the request by the17

National Academy of Sciences for a time extension.18

And Commissioner Hood is going to take over on that19

case, because -- I will recuse myself, because the20

District of Columbia Government is involved.21

VICE CHAIRPERSON HOOD:  I want to add22

something to that.  Ms. Schellin?23

ACTING SECRETARY SCHELLIN:  Staff has24

nothing further.25
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VICE CHAIRPERSON HOOD:  Okay.  Colleagues,1

we have in front of us the National Academy of2

Sciences request for time extension.  As was stated by3

the chair, who has stepped away from this, the4

District Government has been in negotiations -- the5

way I read it -- to connect Phase 1 and 2.  The time6

extension they are asking for is for five years.  Will7

someone open that up for any discussion?  8

And remember that they are in negotiations9

now for air rights with the District Government.10

COMMISSIONER PARSONS:  Well, Mr. Chairman,11

this was a complicated case when we first dealt with12

it, and I can see the complications continue.  Whether13

it's warranted for five years I'm not sure, but14

certainly the need for an extension, in my view, is --15

the need for that is well put in this -- in this16

request, and the Office of Planning concurs with that.17

VICE CHAIRPERSON HOOD:  Okay.  If you're18

not amenable, Mr. Parsons, to five years, do you have19

a recommendation?  What would you do with the five20

years?21

COMMISSIONER PARSONS:  I'm willing to be22

persuaded.23

VICE CHAIRPERSON HOOD:  Persuaded?  I24

don't mean this to be sarcastic or belittling the25
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District Government.  Sometimes things get bogged down1

in the system in the District, and I would be inclined2

for five years.  When I first read it, I thought maybe3

they'd need more time, because we're talking about air4

rights, and, as you said, this was a complicated5

project.  I'll hear from Commissioner Jeffries.6

COMMISSIONER JEFFRIES:  Well, actually,7

when I worked at NCRC or at RLARC I had some8

involvement with this, and I think it's just more than9

the District Government, but also with the NCRC and10

those negotiations.  And so, you know, I think you11

have a third -- a third wheel here.12

VICE CHAIRPERSON HOOD:  Okay.13

COMMISSIONER JEFFRIES:  And negotiations14

between those two organizations can be quite lengthy,15

so I -- I don't really have a problem with five years,16

quite frankly.  It might take the District Government17

and NCRC a year or two.  So I make a motion that we18

approve this extension for Case Number 00-35A.19

VICE CHAIRPERSON HOOD:  Okay.  It has been20

moved.  Can I get a second?21

COMMISSIONER TURNBULL:  Second.22

VICE CHAIRPERSON HOOD:  Discussion, Mr.23

Turnbull?24

COMMISSIONER TURNBULL:  It sounds, from25
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what I'm hearing, that five years, although when you1

first hear it it sounds like a long time, it sounds2

like it's going to be a reasonable amount of time,3

considering all of the different agencies and bodies4

or the people that are going to be involved in this.5

VICE CHAIRPERSON HOOD:  I, too, would6

appreciate the insight, Commissioner Jeffries, because7

I didn't know there was another wheel.  So I won't8

just put it all on the District Government. 9

Okay.  It's been moved and seconded.  All10

those in favor?11

(Chorus of ayes.)12

Any oppositions?13

(No response.)14

So ordered.  Staff, would you record the15

vote?16

ACTING SECRETARY SCHELLIN:  Yes.  Staff17

would record the vote four to zero to one to approve18

Case Number 00-35A for a time extension of five years,19

Commissioner Jeffries moving, Commissioner Turnbull20

seconding, Commissioners Hood and Parsons in favor,21

Commissioner Mitten not voting, having recused22

herself.23

CHAIRPERSON MITTEN:  Thank you, Mr. Hood.24

The second case on the Consent Calendar is25
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03-26A, and this is a request from P.N. Hoffman for a1

minor modification related to the 14th and V Streets2

PUD.3

On page 2 of their request for the4

modification you can see that the -- the modification5

relates to Condition 12, which would allow a one -- a6

lump-sum payment rather than five incremental payments7

to be made for the contribution to the 14th and U8

Streets Main Street Initiative.9

And my only question -- and I don't know10

if this is something that the Office of Planning could11

respond to or not, but it's a response that I'd like12

to get before I would vote on this, is that it says13

that the lump-sum payment would be discounted to14

reflect early payment, and I would have an issue with15

it, depending on what the discount rate was.  If it's16

too heavily discounted, I don't think that would be17

fair.  So I don't know if you have any idea what the18

discount rate would be.19

MS. STEINGASSER:  We have no idea.20

CHAIRPERSON MITTEN:  Okay.  So rather than21

-- I think this is something that I just want to defer22

until we can get some additional information.  Oh,23

unless -- 24

MS. STEINGASSER:  We'll request additional25
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information from the applicant and have a report for1

the February Zoning Commission meeting.2

CHAIRPERSON MITTEN:  That would be great.3

Either the discount or what the lump-sum amount would4

be, whatever, okay.  That would be helpful.  Thank5

you. 6

Does everyone agree with that?  Anybody7

have any other questions that they want to have8

answered?9

(No response.)10

Okay.  Then, the first item under Hearing11

Action is Case Number 05-33, and this is a requested12

text amendment from ANC-3D.  And because of the nature13

of it, I'm going to start off by asking Mr. Ritting to14

weigh in on the jurisdiction of the Commission to take15

the matter up.16

MR. RITTING:  Yes.  Thank you.  The17

petition request that the Zoning Commission modify18

Chapter 32 of the Zoning Regulations to require DCRA19

to do several things.  The Commission lacks the20

authority to grant the petition, because the charter21

authorizes only the Council and not the Commission to22

define the powers, duties, and responsibilities of23

DCRA.24

The Council has already addressed the25
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minimum requirements for every agency with respect to1

ANCs.  The Zoning Commission can impose greater2

obligations as to itself but not on other agencies.3

CHAIRPERSON MITTEN:  So what are the --4

what is the Commission to do with this?  Do we have to5

deny setdown, or do we have to -- or what do we --6

it's not properly before us, or --7

MR. RITTING:  My -- if you'd like to go8

ahead.9

MR. BERGSTEIN:  The order we drafted10

suggested dismissing it with prejudice.  And if you11

did do that, you'd have to have the Petitioner come up12

and address their views.13

CHAIRPERSON MITTEN:  Okay.  Is there a14

representative from ANC-3D present?15

(No response.)16

Okay.  All right.  Then, I would move that17

we dismiss the petition from ANC-3D with prejudice.18

VICE CHAIRPERSON HOOD:  I second.19

CHAIRPERSON MITTEN:  Any discussion?20

(No response.)21

All those in favor, please say aye.22

(Chorus of ayes.)23

If there are any opposed, please say no.24

(No response.)25
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Ms. Schellin?1

ACTING SECRETARY SCHELLIN:  Staff would2

record the vote five to zero to zero to dismiss Case3

Number 05-33, with prejudice, Commissioner Mitten4

moving, Commissioner Hood seconding, Commissioners5

Turnbull, Jeffries, and Parsons in favor.6

CHAIRPERSON MITTEN:  Thank you.7

Next is Case Number 05-34, which is an8

application that we had taken up at a special public9

meeting, and we had some additional questions that we10

had asked the Office of Planning to provide us with11

some responses, which they've done in a supplemental12

setdown report.  And I'll just turn to them briefly13

for a summary of that.14

And I would also just ask you -- I think15

one of the other questions that we had put to you was16

sort of what -- there's a proposal that was moving17

through, an application under -- or a proposal under18

the existing -- an application for a building permit19

under the existing zoning, and we were interested in20

knowing where that was and what any action on our part21

would do to that.22

And I -- I didn't see that here.  Maybe23

you felt you had dealt with it enough orally at the24

special public meeting.  But if you had anything to25
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add about that, I'd appreciate knowing, too.1

MR. MORDFIN:  Good evening, Chair, members2

of the Commission.  I'm Stephen Mordfin with the3

Office of Planning.  4

The tables that you have before you -- you5

should have three corrected pages that correct those6

tables from what was initially submitted in the7

supplemental setdown.  And what those tables show on8

page 2 is that the existing structures on the site,9

for either the entire site, the northern portion, or10

the southern portion of the site, would become11

nonconforming under all zone districts, with the12

exception of the R-5-D zone district, which is the13

existing zone district.14

The tables on page 4 show what could be15

done with the existing buildings, utilizing the R-416

conversion permitted under the R-4 zone district,17

which permits one dwelling unit for every 900 square18

feet of lot area.  To calculate the resulting average19

unit size, the Office of Planning subtracted out an20

average core factor of 17.5 percent, which resulted in21

an average unit size of approximately 1,800 square22

feet for each of the pieces of property versus the23

applicant's proposal of an average unit size of 1,10024

square feet.25
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The Office of Planning continues to1

recommend that the Commission set down the application2

in the alternative, and to vest the R-5-B.  3

The additional question regarding where4

the building permit is with reference to the HPRB --5

right now, this -- the application from the property6

owner is scheduled for the February 23rd HPRB.  The7

applicant has not yet submitted his revised plans to8

them, but it is continuing for concept approval for9

renovations and for demolition within a historic10

district.11

And probably, if all keeps going on track,12

they would not be able to get a building permit on13

this until the end of the year.  I hope that answers14

your question regarding the --15

MS. STEINGASSER:  Perhaps I could add a16

little more.  It's important to note that the project17

is not in for a building permit.  That's a very, very18

important distinction.  It is before the HPRB for19

design review.  But the building permit, as Mr.20

Mordfin has said, is not pending.  It is purely design21

review.22

If the Commission sets the case down in23

either the R-4 or the R-5-B, the project would be I24

guess derailed.  It would -- the project, as moving25
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forward, would be completely nonconforming.  They are1

moving forward under the presumption of their R-5-D2

zoning.  So the project would no longer be consistent3

with the set down, whatever the Commission sets down.4

CHAIRPERSON MITTEN:  And what percent5

design do they have to be at to go to HPRB typically?6

MS. STEINGASSER:  It could be -- they're7

in just conceptual design.8

CHAIRPERSON MITTEN:  Okay.9

MS. STEINGASSER:  Yes.  It's not like a10

building permit where they need a 30 percent working11

drawing.12

CHAIRPERSON MITTEN:  Okay.  Okay.  Well,13

the charts are very helpful.  Thank you.  14

I think just to maybe remind the15

Commission of one of the issues and why we had asked16

for the -- for the charts is to understand more --17

since there seems to be a desire on the part of the18

community to eliminate the existing structures, except19

for the historic section.20

And it's important to understand the21

economic realities of the situation, if you create --22

if you have a structure that if you down zone it to23

the point that there's a severe -- that the existing24

building is much larger than what you could build25
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under the new zoning that has been put in place, then1

there's a strong desire on the part of someone to2

retain this larger structure.3

And on the table -- Table Number 4, which4

shows the uses, shows the uses to which the existing5

structure could be put without any further action, you6

know, on the part of the Commission.  So among those7

-- those things are community-based residential8

facility, youth care residential home, child-elderly9

development center, hospital, sanitarium, clinic,10

things like that.11

And so I think given what the structure is12

currently, and that we would -- if we take action at13

R-4 that we would I think be actually creating a14

strong incentive for some of these non-residential15

uses when the community seems to be wanting to move in16

a residential direction.  17

That at a minimum I would want to take the18

advice of the Office of Zoning and advertise R-5-B in19

the alternative, particularly when you look at the20

fact that -- and I think OP had noted this at our21

special public meeting, that under R-5-B, with a PUD22

you can go from 1.8 FAR to 3 FAR.  By doing it in the23

context of a PUD, it gives the Commission a lot of24

control over the uses and what it looks like, and also25
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gives the community the opportunity to weigh in.1

So that's why I think this additional2

report has been helpful for me.  And I'd ask if there3

are any other comments.4

VICE CHAIRPERSON HOOD:  Madam Chair, I5

believe Ms. Steingasser said -- I think this is what6

came up at the special public meeting -- was if we7

were going to derail anything that has already taken8

place.  I guess I'm a little confused, because she9

said whether we do the R-4 or the R-5-B we would10

derail the project -- I mean, whatever is taking11

place.12

CHAIRPERSON MITTEN:  Correct.  That's13

true.  And what I think she is also trying to14

emphasize is that the design is not that well advanced15

at this point.  So if you're going to derail16

something, I mean --17

VICE CHAIRPERSON HOOD:  Derail it sooner18

than later.19

CHAIRPERSON MITTEN:  Well, yes, I guess20

that would be the point.21

VICE CHAIRPERSON HOOD:  Let me just ask --22

when I was looking at this chart, and it was very23

helpful as the chair said.  I'm trying to figure out24

-- the community -- or some folks in the community25
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want it to be R-4, and it's currently R-5-B, and the1

Office of Planning is recommending R-5-B.  Right?2

CHAIRPERSON MITTEN:  Yes.3

VICE CHAIRPERSON HOOD:  Okay.  I'm right4

so far.  Is the reason that you're not going with the5

R-4 -- and the chair maybe alluded to this, but I'm6

going to make sure I understand it -- the reason that7

you're not going with the R-4 is because you don't8

want as many nonconforming uses, or the lesser of the9

two, the lesser of them -- being less nonconforming?10

Do you understand my question?  Maybe I don't know how11

to ask it.  Maybe I don't understand it either.12

MS. STEINGASSER:  Yes, sir, I do.  We are13

trying to minimize the nonconforming --14

VICE CHAIRPERSON HOOD:  Okay.  That's --15

MS. STEINGASSER:  -- that would be created16

on site.  And we're also trying to recognize that one17

of the contributing buildings -- well, part of the18

existing structure is a contributing building to the19

historic district, which means it cannot be20

demolished.  And it's far too large a building to be21

a single-family home, so we're trying to also provide22

an opportunity for the adaptive reuse of that23

building, recognizing that it's more of a multi-family24

approach.25
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VICE CHAIRPERSON HOOD:  Okay.1

MS. McCARTHY: But we recommended R-5-B in2

the alternative, because we thought if the Commission3

advertised both it gives the community and everyone4

the opportunity to address both R-4 and R-5-B.5

VICE CHAIRPERSON HOOD:  Okay.  All right.6

Thank you.7

CHAIRPERSON MITTEN:  Anyone else?8

(No response.)9

Then, I would move approval -- or I would10

move that we set down Application Number 05-34 and11

advertise R-5-B in the alternative, and ask for a12

second.13

COMMISSIONER TURNBULL:  Second.14

CHAIRPERSON MITTEN:  Any further15

discussion?16

MR. RITTING:  I just wanted to ask for17

clarification.  What zoning is going to apply for18

setdown purposes?  Are you going to waive the ordinary19

setdown rule and require the most restrictive, R-4?20

CHAIRPERSON MITTEN:  That is the setdown21

rule.22

MR. RITTING:  Right.  Are you going to23

alter that in this case in --24

CHAIRPERSON MITTEN:  No.25
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MR. RITTING:  Okay.  Thank you.1

CHAIRPERSON MITTEN:  R-4 and R-5-B.  Does2

anyone disagree with that?3

(No response.)4

Okay.  Then, I'd ask for all those in5

favor, please say aye.6

(Chorus of ayes.)7

Those opposed, please say no.8

(No response.)9

Mrs. Schellin, it's unanimous.10

ACTING SECRETARY SCHELLIN:  Staff would11

record the vote five to zero to zero to set down Case12

Number 05-34, with advertisement of R-5-B in the13

alternative, Commissioner Mitten moving, Commissioner14

Parsons seconding, Commissioners Turnbull, Hood, and15

Jeffries in favor.16

CHAIRPERSON MITTEN:  Thank you.17

Next is Case Number 05-21A, and this grew18

out of the dog boarding case.  And we had asked the19

Office of Planning to take a look at the -- at other20

sections of the ordinance that related to pet grooming21

and various and sundry other things.  Mr. Mordfin has22

done a very thorough job, as usual, and we'll turn to23

you now.24

MR. MORDFIN:  At the November 3, 2005,25
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Planning Commission hearing, the Commission did1

request the additional information regarding animal-2

related uses.  The Office of Planning recommends the3

addition of the use animal shelter to the zoning4

regulations as it is not currently addressed.  5

However, the Office of Planning no longer6

recommends the addition of the term "licensed7

veterinarian," as a veterinarian is a person and not8

a use.9

The uses of pet grooming, pet shops, and10

veterinary hospital is proposed to be permitted as11

special exception uses, with the same criteria as dog12

boarding, subject -- sorry -- uses subject to the same13

criteria as dog boarding and within the same zone14

districts.  This is because the impact from these uses15

on surrounding neighborhoods is potentially the same.16

However, the use animal shelter is treated17

differently.  Animal shelters are proposed to be18

permitted with the same zone districts, and with the19

same animal -- as the other animal-related uses, and20

as a special exception use.  However, unlike the other21

uses for which outdoor facilities are not permitted,22

animal shelters will be permitted to have external23

yards.  24

This is because, unlike those other uses,25
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animal shelters cannot control the amount of animals1

received, or reject animals for socialization reasons.2

Therefore, the Office of Planning recommends that3

outdoor areas be permitted, provided that they are4

located a minimum of 1,000 feet from the nearest5

residential zone district.6

That concludes the presentation by the7

Office of Planning.8

CHAIRPERSON MITTEN:  Thank you.  One of9

the -- one of the -- I had a couple of just kind of10

little technical things that I wanted to suggest.11

Under -- let me just ask, does anyone have any12

questions for Mr. Mordfin before I start to pick a13

little bit?14

On page 2, under your definition of15

"animal shelter," I just wanted to maybe broaden it a16

little bit, where it says "stray animals" to "stray17

and abandoned animals," because not all of them are18

picked up.  Some people drop them off and, you know,19

sort of leave them.  Would you have any problem with20

that?21

MR. MORDFIN:  No, I do not.22

CHAIRPERSON MITTEN:  And then, one of the23

things that we kind of got out of the boarding -- the24

dog boarding case was that we were encouraged to use25
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less specific language.  So under "veterinary1

hospital," I would suggest that it say "an2

establishment used by a licensed veterinarian for the3

practice of veterinary medicine, and not as an animal4

boarding establishment."5

And then, I'd go on, "A veterinary6

hospital may include incidental boarding of animals as7

necessary for convalescence, pet grooming, and the8

sale of pet supplies, but not as an independent line9

of business."  Just to kind of reinforce the point10

that I think you were making there.11

And then, I wanted to ask you, because12

this is something that -- this is language that's been13

used elsewhere, but I -- because it's -- it's14

elsewhere in the ordinance.  But because it's coming15

up here, I just wanted to ask you about it.16

It first appears in 736.3, but it's17

repeated because there's parallel language in each of18

these different sections where it says the pet19

grooming use may not abut a residence zone.  And, you20

know, more and more we're having people living in21

mixed use zones or special purpose zones, and I22

wondered about maybe expanding that to include some of23

the other zone districts.  I don't know if you thought24

about that or not.25
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MR. MORDFIN:  Well, one of the reasons we1

hadn't done it initially is because the commercial2

zone districts are really mixed use zone districts.3

So if we -- if we're going to permit it in a4

commercial zone district, then it's kind of part --5

maybe we'd want to do it that you can't abut a6

residential use, or maybe --7

CHAIRPERSON MITTEN:  Okay.  That was the8

other thing, that I thought maybe an existing9

residential use.  So then if it -- at least if it's --10

if there's some -- if there's a residential use there,11

you acknowledge it.  If there's not, and the pet12

grooming or whatever it is comes first, then people at13

least are put on notice when they move in that the14

business is there.  So --15

MR. MORDFIN:  Okay.16

CHAIRPERSON MITTEN:  -- maybe just figure17

out exactly what you want to say there, but that's the18

kind of -- that's the general suggestion that I would19

make.20

MR. MORDFIN:  Okay.  21

CHAIRPERSON MITTEN:  And then, the rest of22

it -- the rest of my suggestions are really just23

editorial, and I'll pass those to staff. 24

Anyone else?  Mr. Hood?25
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VICE CHAIRPERSON HOOD:  Madam Chair, I1

just wanted to ask Mr. Mordfin for clarification.  In2

your definition of "animal shelter," the second3

sentence on animal shelter without a fee may be kept4

on the premises and the animals -- is that how that's5

supposed to read?  I --6

MR. MORDFIN:  That is in error.  I think7

it should say, "Only animals sheltered -- only animal8

shelters without a -- only animals shelters without a9

fee may be kept on the premises."  "And animals"10

should be deleted, the last two words in that11

sentence.12

VICE CHAIRPERSON HOOD:  So it should --13

okay.  Delete it, okay.  Thank you.14

CHAIRPERSON MITTEN:  Thank you, Mr. Hood.15

Anyone else?16

(No response.)17

Okay.  Then, I would move that we set down18

Case Number 05-21A for public hearing with the changes19

as suggested by the Commission.20

VICE CHAIRPERSON HOOD:  Second.21

CHAIRPERSON MITTEN:  Any further22

discussion?23

(No response.)24

All those in favor, please say aye.25
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(Chorus of ayes.)1

I believe that's unanimous.2

ACTING SECRETARY SCHELLIN:  Staff would3

record the vote five to zero to zero to set down Case4

Number 05-21A, Commissioner Mitten moving,5

Commissioner Hood seconding, Commissioners Turnbull,6

Jeffries, and Parsons in favor.7

CHAIRPERSON MITTEN:  Thank you.8

Next is Case Number 05-23, which is a9

consolidated PUD and related map amendment for CSX10

Realty Development.11

Mr. Cochran?12

MR. COCHRAN:  Good evening, Madam Chair.13

For the record, my name is Steven Cochran from the14

Office of Planning.  And as the chair said, the15

application by CSX Realty Development Corporation and16

FF Realty, LLC, requests that the Commission approve17

the following for a 4.3-acre site at Eckington Place18

and Harry Thomas Way, N.E., a consolidated PUD, a19

related zoning map amendment from M to C-3-C for all20

of Square 3576, Lot 815, relief from the multiple roof21

structure limitations of Section 411.3, relief from22

the loading requirements of Sections 2201.1 for the23

15,000 gross square feet of proposed retail space, and24

relief from the residential recreation space25
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requirements of Section 773.3.1

This application requests a related map2

amendment from the M, industrial zone, which prohibits3

industrial uses to the C-3-C commercial zone that also4

permits residential uses.5

OP recommends that the Commission schedule6

this application for a public hearing.7

I wanted to clarify something.  The8

Commission is reviewing the project version dated9

December 20, 2005, which has a different site plan and10

architectural approach than the July 2005 application,11

but retains essentially the same project program in12

terms of overall square footage, the mix of uses, and13

the public benefits and amenities as those noted in14

the July 2005 application.  So anything I'm referring15

to tonight will be part of the December application.16

In particular, if you have your materials17

with you, it might be useful for you to pay particular18

attention to Attachment 1 of the OP report.  And in19

Exhibit A of the applicant's application, the second20

and third drawings, as well as the drawing labeled21

Number 7.  This is all just for way of orientation.22

For the -- referring to Attachment 1 of23

OP's report, the applicant is proposing a medium/high-24

density, primarily residential project, with some25
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retail use.  The site is vacant, 4.3 acres on a parcel1

near the intersection of Florida and New York Avenues,2

in the Eckington neighborhood of northeast Washington.3

It is approximately a quarter mile from4

the New York Avenue Metro station.  You can see all of5

the New York Avenue Metro station on Attachment 1.6

The site itself is outlined in green.  The Eckington7

neighborhood -- the almost entirely residential8

neighborhood is to the west.  The more mixed9

residential and light industrial area is to the north,10

near where Randolph Place is, and McKinley High School11

is that small bit of green up to the -- up at the very12

top above R Street.13

You will also notice that to the west of14

the site you have XM Satellite Radio, to the south of15

the site you have the FedEx warehouse, and immediately16

east of the FedEx warehouse there is a substation for17

Pepco that is just being considered.  18

On the south side of New York Avenue, you19

have the new headquarters building for a GSA tenant20

that shall not be named, you have the New York Avenue21

Metro, and there are other sites that are under22

consideration for mixed use development.23

The site plan that the applicant is24

proposing -- and this would -- I'd refer you to25
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Exhibit A in the applicant's documents, the second and1

third drawings in Exhibit A.  The site plan would2

create essentially four development parcels on the 4.33

acres.  4

The project would have an FAR of 4.0 and5

a lot occupancy of 47.4 percent, inclusive of all land6

presently under contract, including that to be7

dedicated to public streets.8

The northwest parcel closest to most of9

the existing Eckington residential neighborhood would10

contain approximately 20 townhouses and duplexes for11

39 residential units, facing what is an extension of12

Q Street and also facing on Eckington Place.13

The northeast area would contain a 175-14

unit high-rise residential building of essentially 1115

stories fronting on Harry Thomas Way, with a seven-16

and a nine-story wing and a large lawn on the north17

side of Q Street.  There would also be a small public18

seating area between the lawn area and the Q Street19

sidewalk.20

There would be two general use shaped21

residential buildings on the south side of the22

proposed extension of Q Street.  The western 194-unit23

building would have a nine-story east/west block24

closer to Harry Thomas Way, with seven-story wings25
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projecting to Q Street on the eastern and western1

ends.2

The stepdown from nine to seven stories3

would continue along all of Eckington Place, Q Street,4

and the private lane that the applicant is proposing5

to construct between the extension of Q Street it is6

proposing and Harry Thomas Way to the south.7

There would be 15,000 square feet of8

retail space on the ground floor fronting primarily on9

Eckington Place in the southwestern building.  The10

eastern 233-unit building, that's mostly the11

northeastern 233-unit building, would have a similar12

layout, but the principal block would be 11 stories,13

and the 9-story wing would be at Harry Thomas Way and14

the private lane.15

In total, the applicant is proposing16

737,702 gross square feet of residential space, and a17

little over 15,000 gsf of retail space.  The 753.718

gross square feet of development would contain 625 to19

675 residential units, and 750 to 796 parking spaces,20

46 of which would be for retail space.21

There would be a mix of units from studios22

to one and two bedrooms, and one and two bedrooms with23

dens.  There would be bases that would emulate duplex24

units entering from the street, and there would be25
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freestanding duplex walkup units.  Parking for the1

freestanding duplexes would be within garages with2

guest parking stacked behind the garages.  3

Parking for all mid- and high-rise4

buildings would be underground, for buildings on the5

south side of Q Street parking, would be entered from6

the north-south lane.  Parking for the third high-rise7

building would be entered from Harry Thomas Way at the8

northernmost extent of the site.  Loading would be at9

grade adjacent to the parking garage entrances.10

OP has looked at this proposal that I've11

just described, and feels that with the exception of12

the three areas it requested relief the project meets13

all of the quantitative and qualitative criteria of14

Section 2400.  OP has wrestled with whether the15

proposed development would not be inconsistent with16

the comprehensive plan and believes that, in balance,17

it would not be inconsistent.  There are policies in18

the comprehensive plan that support continued19

industrial or commercial uses on this site.20

In OP's opinion, there are even more21

policies that seem to support the development of22

relatively dense housing at a site so close to a Metro23

than there are policies that support the development24

of new industrial or commercial uses on this site.25
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Essentially, the project would be1

inconsistent with the generalized land use map, the2

Ward 5 element, which refers to this site in3

particular as part of the Capital Commerce Center, and4

a flextech area, and the parts of the land use element5

that deal with industrial land use.6

All of these were tailored to the uses7

that existed on the site at the time the plan was8

written, and the uses that existed on the site at that9

time were a former rail yard that had recently been10

cleared for back office, flextech, and industrial use.11

The application, however, would not be12

inconsistent with the transportation and housing13

elements, and the bulk of the land use elements,14

objectives, and policies.  There are also policies15

that are relevant to the transit-oriented development16

context within which the site exists today.  It's a17

vacant parcel that is adjacent to a revitalizing18

residential neighborhood.  It's less than a quarter of19

a mile from a metro that was not even planned when the20

plan itself was last revisited.21

The discussion of all of these policies is22

presented on pages 11 through 15 of OP's December 20th23

report -- excuse me, December 30th report.  Pages 1424

and 15 of our December 30 report outline the criteria25
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that OP has been using to determine whether OP should1

consider recommending the Commission set down this2

project and several other projects that have been3

filed or are under discussion for industrial zoned4

areas.  We outlined these criterias to the Commission5

in a brief presentation in September.6

This project is part of a PUD application.7

The high-density development is consistent with the8

District's TOD objectives.  The site is a quarter-mile9

from the Metro.  The land is vacant, so no businesses10

of any type would be displaced, nor would there be any11

job losses.  12

All of the owners within the 33-acre13

Capital Commerce Center, of which this tract is a14

part, have voted to amend the Capital Commerce Center15

plan to accommodate the proposed development.  OP is16

aware of no objection, written or otherwise, from any17

industrial property owner within 200 feet, and I would18

note that the ANC has voted to support it.19

It is OP's opinion that, despite the fact20

that the application is not consistent with all21

aspects of the comprehensive plan, the New York Avenue22

Metro station's construction has so dramatically23

changed the facts on the ground for the Eckington area24

since the comp plan was adopted that this application25
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should be granted a public hearing as being not1

inconsistent with the comprehensive plan.2

OP realizes that the Commission has been3

cautious about considering the rezoning of4

industrially zoned land until the completion of the5

industrial land use study that the Chairman and Ms.6

Steingasser spoke about earlier evening -- this study,7

which is to be completed in February and vetted by the8

beginning of March.9

OP notes that the industrial land use10

study will be completed and out in public well before11

any public hearing could be held on this case, should12

you set it down, and could, therefore, inform the13

Commission's, OP's, and the public's consideration of14

the application at such a hearing.15

The applicant has proffered several public16

benefits and amenities, including the extension of Q17

Street.  This would be a privately-constructed street18

that would be dedicated to public use and maintained19

by the public.20

They have the provision of 15,000 square21

feet of retail of an underserved neighborhood, a22

contribution to the connection of Eckington to the23

Metropolitan Branch Trail just north of the Pepco24

substation now under construction.  25
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This would, in turn, help connect the1

Eckington neighborhood to the New York Avenue Metro2

station, a vest pocket plaza, a site plan and3

architecture that creates an extension of the urban4

fabric and architectural form of Eckington, while5

acting as a buffer between the warehouses, industry,6

and arterials to the south and the lower-scale7

neighborhood to the north; a green, but not lead8

certified roof, for the high-rise buildings, first9

source employment agreement, L/SDBE agreement, and10

eight percent of the total residential GSF,11

approximately 59,000 square feet, or 60 units, would12

be reserved for 20 years as workforce housing aimed at13

households making 80 percent of the area medium14

income.15

This would be probably the second-largest16

proffer of affordable housing that we've seen in a17

PUD, and it would be for the longest term that we've18

seen offered for a PUD.19

In summary, development of housing and20

retail on the site where it is not currently permitted21

appears to be a sound planning objective.  The22

applicant has given the proposed site plan design and23

program considerable attention, has engaged in an24

extensive consultation process with OP and with the25
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community.1

OP believes it would be appropriate to set2

down the case before the completion of the industrial3

land use study in March for the reasons I've4

mentioned.  We believe that a combination of factors5

indicates that an industrial land use designation may6

no longer be appropriate for the site.  The factors7

include the existing comp plan policies, the8

District's TOD objectives, and the completion of the9

New York Avenue Metro station.10

There are several relatively minor issues11

and details that need to be worked out by the12

applicant, which are listed on pages 15 and 17 --13

through 17 of our preliminary report.  Overall,14

however, OP believes the project is worthy of setdown15

and recommends the Commission schedule the application16

for a public hearing.17

Thank you.18

CHAIRPERSON MITTEN:  Thank you, Mr.19

Cochran.20

Mr. Hood?21

VICE CHAIRPERSON HOOD:  Madam Chair, I22

would move that we set down Zoning Commission Case23

Number 05-23.24

CHAIRPERSON MITTEN:  Is there a second?25
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COMMISSIONER JEFFRIES:  I'll second.1

CHAIRPERSON MITTEN:  Okay.  Now we'll have2

some discussion, Mr. Hood.  Did you want to speak in3

favor of your motion?4

VICE CHAIRPERSON HOOD:  Well, as the -- as5

Mr. Cochran has already stated, there's a lot of6

thought.  And while there may be some discrepancy,7

whether it's inconsistent with the generalized land8

use map and all of that, but this neighborhood is9

changing, and there has been a lot of dialogue with10

Office of Planning, and I'm sure the neighborhood,11

from what is spelled out here in the report.12

And I think to hold this particular case13

hostage because I was one of them, too, who asked for14

the industrial land use study or the general --15

whatever we called it -- C-M-1 zones.  But we should16

have not -- we should have done that long before now.17

So I'm in favor of setting this down.  I think it's a18

good jumpstart to help unite that area down there,19

which is going to be geared towards what is proposed20

here now.21

And as you look at it, already -- it has22

already changed.  So to hold that hostage to wait on23

a report I think is not in the best interest of the24

city or in the best interest of this Commission.25
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CHAIRPERSON MITTEN:  Mr. Jeffries?1

COMMISSIONER JEFFRIES:  Yes.  I'd like to2

-- to support Vice Chair Hood on -- on this one.  I do3

think that events on the ground have sort of gotten4

ahead of the comprehensive plan.  And given that we5

have, in close proximity, a new Metro station, and6

clearly the discussion is around really trying to --7

to attract more housing in and around these -- these8

areas, I think have just gotten really ahead of -- of9

the work that's being done currently on the10

comprehensive plan.11

I am not comfortable with the applicant12

spending time with the city, with the Office of13

Planning, moving forward with their plans, and that14

they would now come to this place and be derailed.  So15

I would be supportive of moving forward with this, and16

feeling comfortable that the comprehensive plan17

shouldn't be reviewed -- be viewed as a checklist,18

but, really, as a blueprint that gives us some19

direction.  But it doesn't always have to be checked20

off every actual aspect of it.21

So I'm comfortable with allowing there to22

be a setdown on this case tonight.23

CHAIRPERSON MITTEN:  Mr. Parsons?24

COMMISSIONER PARSONS:  I'm troubled by25
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this.  It's clearly inconsistent with the1

comprehensive plan.  I mean, there's no way we can2

read this map that tells us this should be a different3

use.  It's on the edge of spot zoning, introducing4

this residential into a much different circumstance.5

But, more importantly, Mr. Cochran says6

that if we set this down now there will be plenty of7

time for us to hear the results of the industrial8

zoning study, but he doesn't put it in the context9

that we could reverse our decision to set it down.  If10

we -- if we found in March that this was a mistake,11

what have we done to the applicant, the community, and12

so forth?13

That was the implication of what Mr.14

Cochran said, that we'll be -- we'll have the benefit15

of the industrial use study well in advance of this16

hearing.  Well, I would suggest we postpone a decision17

on this until we have that study, rather than get18

ourselves into a situation where we set it down and19

then two months later change our mind.  So that's20

where I am.21

MR. COCHRAN:  Commissioner Turnbull?22

COMMISSIONER TURNBULL:  I think Mr.23

Parsons raises some good points.  I guess I am -- in24

looking at this with my colleagues, though, too, I'm25
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just concerned about, what do we gain and what do we1

lose by deferring some of this?  And I'm a little2

reluctant to totally not set it down, but at the same3

time I don't know if anyone has some other points, but4

what -- what do we gain or what do we lose by delaying5

this a few months?6

CHAIRPERSON MITTEN:  I have a couple of7

questions that I want to ask the Office of Planning,8

and maybe they can answer that question as well.  My9

first question is:  does the Office of Planning intend10

to bring to the Commission at some point in the near11

future a wholesale rezoning of the industrial land in12

this area of Capital Commerce Center?13

MS. McCARTHY:  We currently have a land14

use study going on of this area.  And if there are15

major changes in the land use that are developed as a16

result of that, then we would.  If not, we'll wait for17

the comprehensive plan process to be completed, and18

we'll then be making a series of adjustments to the19

zoning based on consistency with the comprehensive20

plan.21

CHAIRPERSON MITTEN:  Okay.  I just want to22

be sure I understood what you just said.  You're23

studying this specific area, not industrial land use.24

You're studying this area.  Is that what you just25
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said?1

MS. McCARTHY:  Right.  The industrial land2

use study is looking at both what is the total future3

need of the District for industrial land, and what4

sites are either clearly not suited for industrial use5

or clearly suited for industrial use.  6

At the same time, we are about to start a7

study of Eckington, the neighborhood, and we are8

looking more broadly at a study that is -- it actually9

ends -- it goes north of New York Avenue.  So it10

includes this parcel, the New York Avenue north of11

Massachusetts Avenue, or NYNOMA study, is a -- is a12

broad look, because we -- we were trying to figure out13

the connections between the Eckington -- the heart of14

the Eckington neighborhood to the north, all the way15

to Union Station, east to 6th Street, N.E., and west16

to the freeway, basically.  And this is part of that.17

So that -- that will look more explicitly18

at land uses in the neighborhood, industrial land use,19

will just tell us how much land we need to reserve and20

whether or not this is in one of those parcels that is21

prime -- is prime for putting -- keeping industrial22

use there, or whether it's one that would be suitable23

for conversion.24

CHAIRPERSON MITTEN:  Okay.  I guess to25
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follow on the point that Mr. Parsons raised about spot1

zoning or the potential for spot zoning -- and at some2

point I'd like to get the Attorney General's view on3

the subject, because this strikes me as very close to4

spot zoning, if -- if it isn't spot zoning -- but why5

-- I mean, to me, once you -- and this was -- I mean,6

this is -- the reason why we asked for the industrial7

land use study was because things were getting away8

from us, and we -- we wanted to -- we wanted to have9

a better understanding of what -- what we needed.10

But that broader study notwithstanding, is11

what you're saying here is you're going to study this12

area to see what's appropriate for it, but in the13

meantime go ahead and take a site that's more or less14

surrounded by industrial zoning and let that go15

forward, and -- which to me you won't be able to deny16

anyone else that comes along in the meantime while17

you're studying Eckington, and says, "I want to be18

rezoned for C-3-C" or some -- something that would19

permit residential use.  How would we deny anyone20

else? 21

So -- let me just finish my point, which22

is I think that what -- the message that's being sent23

is there's a -- there is a shift.  The shift has taken24

place, or the shift is taking place, not that we're25
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considering the shift taking place, because we're1

doing a study.  So I need you to comment on that,2

because that to me is what's at issue here.3

MR. COCHRAN:  I think if you'll look at --4

and let me find the exact page in our report --5

page 14 and 15.  That outlines the criteria that we've6

been using to look at the -- between several and many7

applications that have come in within the last six8

months for -- that would include a proposed rezoning9

of industrial land to some other category.10

We did not want to hold up the process11

completely.  We came up with the input from our12

industrial land use study consultant, with criteria13

that we thought would be reasonable for determining14

whether we should even consider a public --15

recommending a public hearing to you on such actions.16

In fact, the criteria that OP presented to17

you in September and that are included here on page 1418

are even tighter than what our industrial land use19

study consultant had recommended as interim criteria.20

We've got -- you all would have a lot of21

control, because it's part of a PUD application.22

We've already got $100 million invested in the New23

York Avenue Metro.  I think it's reasonable to say24

that a 700-unit apartment building would certainly25
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have more tax income than an M zone industrial use as1

it's typically -- as if it were developed under an2

M zone, as opposed to if it went to an office use.3

So we're bringing something in.  We're4

taking advantage of the $100 million investment in the5

Metro, and the commitment that we've made to the6

business owners who have taxed themselves for7

$25 million in that area to help support the Metro.8

And it's within a quarter-mile of the Metro.9

We're not -- unlike many other sites that10

have been proposed for possible rezoning, this site is11

vacant.  It's been vacant for almost 30 years.  Well,12

let's see, 20 years probably.  The large tract review13

for this site was approved between 1989 and actually14

finally signed off on in 1991.15

There have been several proposals for this16

area.  None of them have come to fruition.  So we're17

not looking at displacing any other uses here.18

COMMISSIONER JEFFRIES:  Mr. Cochran, just19

excuse me, so you're saying that there has not --20

there has been very little demand for industrial for21

this site?  Are you making that --22

MR. COCHRAN:  There was a flurry of hot23

activity that went bust when the telecom market went24

bust.  There were a number of proposals to use this25
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area for dot-com hotels, which, as you probably know,1

employ about two people per 35 acres, but -- no,2

35,000 square feet I think it is.3

We also have a proposal in the upper4

portion of the Capital Commerce Center site that has5

been floated around the government but has not been6

formally proposed for a roughly 1,000-car parking area7

under land that just at the end of last year was sold8

by CSX to RS Ventures.9

We have the Pepco substation, and we have10

Pepco wanting to develop something on the roughly four11

and a half acres north of that.12

CHAIRPERSON MITTEN:  I don't want --13

MS. McCARTHY:  Can I just directly address14

the question you raised, Madam Chair --15

CHAIRPERSON MITTEN:  Thank you.16

MS. McCARTHY:  -- as well about spot17

zoning?  The -- in addition to the reasons that Mr.18

Cochran mentioned in the report, I think if you look19

at Attachment 3, which has the generalized land use20

map, immediately adjacent to this site, across the21

street, is not only a low-density or medium-density22

residential location, but also the striped area, which23

includes high-density commercial, which permits24

residential as part of the use there.25
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And then, one block to the north is more1

medium-density residential, and a high school, which2

is clearly a residential-related use.  3

So in terms of determining whether it's4

clearly inconsistent, we think both the change in5

industrial uses since the industrial color was put on6

this site, and its proximity to other residential7

uses, and the coming of the Metro station, all argue8

against it being clearly inconsistent, and, therefore,9

spot zoning.10

CHAIRPERSON MITTEN:  I actually think it's11

a legal matter.  I don't know, Mr. Ritting or Mr.12

Bergstein, if you wanted to comment on it.13

MR. BERGSTEIN:  Well, it's a factual and14

legal matter.15

CHAIRPERSON MITTEN:  Okay.16

MR. BERGSTEIN:  The factual issue -- and17

I guess what I'll just do is read the definition of18

spot zoning, where I can try to paraphrase it.  And19

this is from the Court of Appeals, and I'll be reading20

it -- what it says.  "We have defined 'spot zoning' as21

the wrenching of a small parcel from its environment22

for the benefit of a single owner and without benefit23

to the public at large in the area affected."  And we24

have adopted a two-prong test.25
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That part asks factual questions -- the1

question of:  what is the environment of this area?2

Is there a public -- is there a benefit solely to a3

private entity?  Is there a larger benefit that could4

be seen as offsetting it?  It's almost a PUD-like5

question.6

Then, the two-prong test is to constitute7

illegal spot zoning, the Commission's action:  1) must8

pertain to a single parcel or a limited area,9

ordinarily for the benefit of a particular property10

owner or a special -- or specified interested part;11

and 2) must be inconsistent with the city's12

comprehensive plan, or, if there is none, with the13

character and zoning of the surrounding area or the14

purposes of zoning regulations, i.e., the public15

health, benefit, and general welfare.16

That is both a legal and a factual17

question.  But the one distinction I do want to point18

out is that the general test for zoning is that the19

zoning regulations and zoning map amendments must not20

be inconsistent -- must be not inconsistent with the21

comprehensive plan.  That's one standard.22

The standard for spot zoning is the23

absolute consistency standard.  So it's a somewhat24

higher standard that would normally apply when the25
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Zoning Commission considers whether or not to do a map1

amendment, and I just want to point out that2

distinction.  3

So there are factual issues, and there are4

legal issues, and then there's a standard that has to5

be applied, which is a standard that I think is a bit6

more stringent than the normal standard when you look7

at a regular map amendment.8

CHAIRPERSON MITTEN:  So do you have an9

opinion about whether or not this would constitute10

spot zoning?11

MR. BERGSTEIN:  No, I don't, because it --12

you have to resolve the factual issue, the one13

presented by the Office of Planning -- that is, it's14

not really a wrenching of an area from its15

environment, because its environment, as I understand16

what OP is saying, is rather more mixed than17

homogeneous.18

And, second, there is the question of:  is19

there a greater public benefit involved?  Which would20

seem to suggest that even if there is an inconsistency21

possibly, the public benefit might outweigh it.  And,22

arguably, if the argument is that there is, in23

essence, no comprehensive plan to look to, because24

things have changed so much on the ground, then you25
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might use the default test, which is whether or not1

the change proposed would be consistent with general2

welfare and the purposes of the zoning regulations.3

So I think that's the scope, and I don't4

know if you could do that today without a record.5

COMMISSIONER JEFFRIES:  Mr. Bergstein, Ms.6

McCarthy's comments about refuting that this could7

possibly be spot zoning, what's your response to that?8

MR. BERGSTEIN:  My response is that I've9

heard her suggest a factual argument that, in fact,10

it's not an area that is surrounded uniformly by11

industrial area, and, therefore, it would be12

appropriate to consider it spot zoning before --13

because the first element of the test has not been14

met.15

And, secondly, that the inconsistency --16

that because -- and the Commission has said this17

before, that because the land use area may denote a18

certain area as for one use, not all of that area must19

be uniformly applied, and that you can have areas that20

may not have the land use designation that's shown on21

the comprehensive plan, as long as the predominant22

uses within the area as a whole are what the23

comprehensive plan anticipate.24

CHAIRPERSON MITTEN:  There's another25
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question that Mr. Turnbull had put to OP, which is1

what's kind of going along with what Mr. Parsons had2

said, which is if we -- basically, what's the rush?3

What if we put this off?  What if we -- what if we4

deferred the decision on setdown until we had a better5

sense of direction?6

I mean, to me, if -- I would be much more7

comfortable if the Office of Planning were to say,8

"Yes, we intend to -- we intend that this whole area9

will be rezoned, and that's why we're -- that's why10

we're supporting this," rather than, "Well, we're11

supporting this, but we're not sure about the rest of12

the area," because that, to me, suggests that you13

don't have a clear picture.14

And before I'm willing to sign on to15

something that I think is a dramatic first step16

towards changing the area, and maybe it's fully17

responsive to what's going on, I want -- I just -- I18

think -- I think we're setting a new direction, and I19

wish you were more confident about -- about that.  Not20

that we're going to study it and then decide to change21

-- to move in this new direction, because that22

suggests that maybe this dramatic first step is not23

the right thing to do, or at least it's not the right24

thing to do at this moment.25
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COMMISSIONER JEFFRIES:  Madam Chair, I1

just -- I -- they've made a recommendation here, and2

they've spent some time, you know, with this analysis.3

And I don't see anything really tentative about it.4

I mean, obviously, there are a few areas, as it5

relates to consistency with the comprehensive plan,6

that, you know, they clearly, you know, highlight.7

But I don't see anything really tentative8

about this, and I think that they have actually gotten9

very far with sort of setting the stage as to how this10

area is going to be developed.  And I -- I actually11

applaud them for being flexible and trying to move12

along with what's happening at the ground, I mean, in13

terms of what's going on in the market.14

So I'm just -- I'm just sort of a little15

bewildered.16

CHAIRPERSON MITTEN:  I just want to be17

sure that you understand what I'm saying, and maybe18

you do.  I understand that --19

COMMISSIONER JEFFRIES:  Maybe I don't.20

CHAIRPERSON MITTEN:  I understand they're21

not tentative about this proposal.  I understand that22

they're not equivocating about this proposal.  What I23

did get a sense of hesitation about is the industrial24

zoning that meets their -- the other industrial zoning25
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in this immediate area that meets the criteria that1

they were using for deciding whether they would bring2

a case forward. 3

To me, this -- this -- the support for4

this proposal suggests that they would be supportive5

of wholesale rezoning of the industrial land in this6

area.  And if I heard that, I'd feel more comfortable7

that, okay, this is a new direction, and it's one that8

this is the first step and this -- and we're all going9

to be moving in that same direction without -- without10

being distracted from it.11

But by saying, "No, well, we're not sure12

about that, we're going to do a study" -- and I know13

Ms. McCarthy is waiting for me to stop talking, so she14

can respond.15

COMMISSIONER JEFFRIES:  And I'll be --16

CHAIRPERSON MITTEN:  But --17

COMMISSIONER JEFFRIES:  Well, I clearly18

understand the difference between something that is --19

is project-specific, and that's what we're discussing20

here, versus the overall context.  I mean, I21

understand that.22

But I do think sometimes people really23

make statements by the projects that they put forward24

in a certain context.  And it just seems to me I'm --25
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and, you know, maybe we should hear more here, but I1

just haven't really been convinced that this is2

something that we shouldn't be moving forward on.3

MS. McCARTHY:  We certainly -- we4

understand your concern, Madam Chair, and we would5

like to be further along before recommending a6

definitive action.  We're also conscious of the fact7

that this applicant has -- came in quite some time8

ago, did work, waited because the Office of Planning9

was trying to get an industrial land use study going,10

we ran into a lot of problems in the procurement11

process -- probably just didn't find that gray area12

that some agencies were able to find.13

And so the -- when the issue came before14

the Commission about whether or not there actually was15

a moratorium, or whether we would move forward, the16

Commission signaled, no, there is no moratorium, we --17

there was no prohibition in bringing PUDs forward, so18

at -- that the applicant proceeded with the19

preparation of a full PUD.20

We do -- the NYNOMA study that I21

referenced earlier for the land use in the area is22

scheduled -- the consultant's contract calls for that23

work to be completed by March, and the industrial24

study, as Ms. Steingasser mentioned, the first draft25
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was completed and submitted today.1

So we do feel that the rest of the2

supporting information will be available by the time3

of the public hearing.  We also feel that that is --4

that knowledge is available to the applicant and the5

applicant's attorney, and they can take the risk of6

proceeding immediately or they can wait to submit a7

prehearing statement based on what comes from there.8

But just in the interest of the government9

providing a speedy regulatory process, we thought it10

made sense to bring it forward for setdown now,11

recognizing that by the time the Commission has the12

hearing and has to make a final decision there will be13

more information available about the land use policy14

and potential for overall rezoning of the area.15

CHAIRPERSON MITTEN:  Okay.  Just so I'm16

sure that I heard you -- by March/April, the Office of17

Planning will have a clear direction on the industrial18

land for this specific area.  And I think we've gotten19

a tiny bit bogged down, and I know it's -- it's all20

interrelated.  But my point is it doesn't matter if21

it's industrial zoning.  It's -- there's a -- there's22

a plan -- there's a -- there was a plan for this area.23

Now we're departing from the plan that -- it's just24

coincidental that it's industrial.25
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And so I want -- I want to know that,1

okay, we're departing from the plan, we're going in a2

new direction, that there is -- okay, let's go, and3

there's not going to be anything to say, "Oh, well,4

that was that case," and then we're not really on5

board with that as a wholesale change.  That's what6

I'm trying to sort out.7

MS. McCARTHY:  Right.8

CHAIRPERSON MITTEN:  So I -- I totally --9

I understand where you're going, and that the New York10

Avenue NOMA plan is specifically looking at what the11

land uses should be, and what is the character -- what12

direction is the -- is the land use in the area13

moving, separate and apart from, how does this relate14

to the overall supply of industrial land that the city15

needs.16

MS. McCARTHY:  Okay.  So March/April17

timeframe we will have those answers.18

CHAIRPERSON MITTEN:  Okay.  Well, then, I19

could support -- and I don't know how Mr. Parsons and20

Mr. Turnbull feel.  I could support this as long as it21

wasn't scheduled for public hearing before April, and22

that we had the very input that Ms. McCarthy is23

talking about, because I think this is -- this is24

going to be a significant departure.25



59

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

And as long as that's going to be applied1

across the board, and the reasons that underlie it are2

rationale, and that, you know, we all agree with that,3

then I don't have a problem with that.  But I don't4

want to suggest that as of this moment I -- that I5

know what all of those answers are, and so I'm6

completely on board with the new direction.  I want to7

know -- I want to know, but I'm willing to wait until8

April to hear what that new direction might be.9

COMMISSIONER PARSONS:  I don't want to10

prolong the argument.  I'll vote against the motion.11

CHAIRPERSON MITTEN:  Okay.  Mr. Turnbull,12

any final thoughts, or anyone else?13

COMMISSIONER TURNBULL:  I guess I would --14

I will not vote against it.  I would vote, as you15

said, that we could go ahead as long as you get the16

information by the time that we're talking about.  I17

mean, in looking at this, it's a fringe area.  You've18

got two areas very close together.  There's19

changeable.  There are arguments donned by the20

applicant that relate to the existing neighborhood and21

how it's trying to interact and make it a new22

residential neighborhood.23

I think there's a lot of things on the24

table that point to very positive aspects for the25
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neighborhood.  So from that standpoint, I feel very1

comfortable that this is a positive way to go.  I2

would -- but I would like in the future as a reference3

that we do have some more guidelines on neighborhoods4

like this that we could say, "Oh, yes, we see a trend5

that neighborhoods like these fringe areas are going6

to be changing."7

But not having that, and with -- with your8

caveat, as what you were saying just earlier, I would9

go along with those.10

CHAIRPERSON MITTEN:  Okay.  I've had a11

very good piece of advice, in terms of the way that we12

can make sure this all gets captured, which is that --13

and I'll ask Mr. Hood if he will accept this as a14

friendly amendment -- that the -- in setting the case15

down that we require that the prehearing statement16

submitted by the applicant must address the NYNOMA17

plan, which means that the NYNOMA plan must be done or18

in enough of a -- of a -- enough of a finished state19

that it can be circulated for comment.20

So would you accept that as a friendly21

amendment, that we require the prehearing statement to22

address the NYNOMA plan?23

MR. COCHRAN:  Excuse me, Madam Chair.  Did24

you also want the industrial land use study as part of25
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that?1

CHAIRPERSON MITTEN:  Yes.  Yes.2

VICE CHAIRPERSON HOOD:  So, again, I guess3

I'm going to have to, so we can get the votes.  To be4

frankly honest, I really don't want to, but I guess I5

will have to.  But I will tell you that --6

CHAIRPERSON MITTEN:  It's friendly.  It's7

friendly, Mr. Hood.8

VICE CHAIRPERSON HOOD:  It's friendly?9

(Laughter.)10

Well, since you put it like that, that's11

fine.  That's fine.  I'm not going to even argue my12

point.13

CHAIRPERSON MITTEN:  Mr. Jeffries, do you14

accept that?15

COMMISSIONER JEFFRIES:  Yes, absolutely.16

CHAIRPERSON MITTEN:  Okay.  Thanks.  I17

feel very friendly.18

Then, if there's no further discussion,19

then I'd ask for all those in favor, please say aye.20

(Chorus of ayes.)21

Those opposed, please say no.22

COMMISSIONER PARSONS:  No.23

CHAIRPERSON MITTEN:  Mrs. Schellin?24

ACTING SECRETARY SCHELLIN:  Staff would25
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record the vote four to one to zero to set down Case1

Number 05-23, and requiring the applicant to address2

in their prehearing statement the NYNOMA plan and the3

industrial land use plan, Commissioner Hood moving,4

Commissioner Jeffries seconding, Commissioners5

Turnbull and Mitten in favor, Commissioner Parsons6

against.  7

And to confirm, this is a contested case.8

CHAIRPERSON MITTEN:  Yes.9

(Laughter.)10

And the debate on the set down is not an11

indication of that.12

Next is Case Number 05-26.  This is Clark13

Realty Capital, LLC, a consolidated PUD and related14

map amendment for 2950 Tilden Street.  15

And, Mr. Jackson, is that you?  Welcome.16

MR. JACKSON:  Thank you, Madam Chair.17

Good evening, Madam Chair, and members of18

the Board.  My name is Arthur Jackson, a development19

use specialist with the District of Columbia Office of20

Planning.21

I will present a brief summary of the22

Office of Planning's preliminary report on this23

application.  Tilden 800 LLC, the applicant, requests24

Zoning Commission approval of a consolidated planned25
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unit development and associated plan map amendment for1

property located at 2950 Tilden Street, N.W.  2

The applicant proposes to develop this3

vacant property with a -- with 49 for sale residential4

condominiums in a precast concrete building that5

ranges from two to six stories and a maximum 65 feet6

in height -- 67 feet in height near the rear property7

line.8

This property would include -- this9

project would include approximately 98,000 square feet10

of gross floor area, equally a floor area ratio of 2.811

with two levels of below-grade parking for12

approximately 130 parking spaces for 130 vehicles.13

Vehicle access to the site would be from14

a single 20-foot wide driveway proposed along Tilden15

Street.  That would also accommodate a 12- by 20-foot16

loading and delivery space.  The proposed map17

amendment would change this property from an R-2 to an18

R-5-C zone district to accommodate proposed19

development lot occupancy, height, and floor area20

ratio.21

The applicant also requested additional22

flexibility with regard to loading and roof structure23

setback requirements in the zoning regulations.  295024

Tilden Street is located on the edge of an area25
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extending to the south and west designated in the1

generalized land use plan of the comprehensive plan2

for high-density residential land use.3

Although generally characterized by high-4

rise apartment buildings as predominant uses, this5

land use category can also include low, moderate, and6

medium-density housing.  The map amendment to R-5-C --7

to an R-5-C zone district is consistent with medium8

density residential development.9

This development will also support the10

comprehensive plan objectives listed in the Office of11

Planning report by providing approximately 50 new12

residential ownership opportunities in one of the --13

on one of the few remaining development lots of any14

size proximate to Connecticut Avenue in the15

underground Van Ness, University of the District of16

Columbia, and Cleveland Park Metro rail stations,17

indeed providing home ownership opportunities within18

walking distance of the two stations.19

Providing substantial onsite parking, thus20

not putting additional demand on the Tilden Street21

parking resources; proposing a unique architectural22

solution that considers the array of architectural23

styles along Tilden Street and Connecticut Avenue,24

maintains the existing front yard setback along Tilden25
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Street, and reflects the rhythm of openings of the1

semi-detached homes across Tilden Street.2

Finally, this proposal would provide3

infill housing in a market -- at market -- below4

market prices on an otherwise underutilized site.5

A proposed $100,000 contribution for the6

maintenance and upkeep of the restored Pierce Mill and7

Rock Creek National Park would also be an initial --8

additional community benefit.9

Staff notes that the applicant met a10

number of times with -- to solicit community support11

-- community comments with members of the community12

and -- members of the community and the Office of13

Planning.  The -- as a result, a number of concerns14

were raised about the project density and15

compatibility with the surrounding community.16

Plans in the prehearing statement reflect17

the applicant's responses to date to those comments.18

The Office of Planning has encouraged the applicant to19

continue working with the community to address their20

concerns.  Based on these findings, the Office of21

Planning concluded that this proposal does not appear22

inconsistent with the comprehensive plan, and supports23

more specific housing and urban design goals24

identified in the plan.25
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Therefore, the Office of Planning1

recommends that the project be scheduled for public2

hearing, while noting the following issues that need3

further examination.4

There should be confirmation that the5

unique design will not require any additional relief6

from the zoning regulations.  There should be7

submission of more detailed plans and elevations of8

the proposed building architecture and site plan,9

including a model of some volumetric studies that10

effectively depict the relationships between the11

proposed construction and surrounding buildings on12

this sloping terrain.13

There should be more specific information14

about the size, location, and type of the three15

proposed affordable units and how these units would be16

classified according to the HUD affordability17

standards.18

Potential options for providing loading19

space on weekdays during off-peak hours for larger20

moving vans should also be investigated.  And the21

applicant is encouraged to examine the potential22

benefits to the project of engineering the building23

design and systems to quality for leadership in energy24

and environmental design certification.25
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With that, I conclude the summary of the1

Office of Planning's report, and we stand available to2

answer questions.3

MS. McCARTHY:  Madam Chair, I just wanted4

to add one thing, a slight modification of what had5

been contained on page 5.  When we indicated that the6

benefits and amenities provided by the project are7

significantly greater than the relief being requested,8

we didn't specifically note there that the number of9

units that were being permitted was going from10

approximately eight I believe to 49.  11

So I think the level of relief being12

requested is -- is not inconsiderable, and one of the13

things that the Office of Planning would be pursuing14

before the public hearing and would certainly look for15

comment from the Commission is the adequacy of the16

amenity package and --17

CHAIRPERSON MITTEN:  When you say it was18

going from eight to 49, do you mean under -- from one19

zoning category to another zoning category, is that20

right?21

MS. McCARTHY:  Right.22

CHAIRPERSON MITTEN:  Okay.23

MS. McCARTHY:  I think what that paragraph24

was addressing was the relief from the new zoning25



68

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

category.1

CHAIRPERSON MITTEN:  Right.2

MS. McCARTHY:  But, you know, the Office3

of Planning has always taken the position that the4

level of amenities -- the flexibility being sought in5

a PUD is not just the flexibility from the regulations6

at the higher level of zoning being sought, but also7

the difference over the baseline.8

CHAIRPERSON MITTEN:  Right.  This is a9

little bit unusual, and I don't know if you have any10

comment on it.  This is a pretty significant zoning11

consistency case that has been overlooked for many12

years apparently.  Do you have any idea why this was13

never reconciled, the zoning was never reconciled with14

the comp plan?15

MS. McCARTHY:  It appears from the16

research that we did to be that the parcel was17

originally one with a small apartment building that's18

on the corner, and that it was -- and so when the19

high-density classification was placed on it, it was20

placed on the entire parcel, since it was under single21

ownership.22

This parcel was subsequently subdivided23

out, but it was still in the map as high-density24

residential, as it has been since 1984 through several25
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cycles of -- of amendment.  And it was never flagged1

by any of the participants in those amendment cycles2

for -- to be -- to be changed in its zoning.3

But the property at the corner that used4

to be part of the same lot is zoned R-5-D.  It's a5

six-story apartment building.6

CHAIRPERSON MITTEN:  Okay.  Questions for7

the Office of Planning?  Anyone have any questions for8

the Office of Planning?9

COMMISSIONER PARSONS:  I do.  I'm curious10

about this fire lane that is best shown I think on11

Section A-10.  Whose -- whose -- is that a joint12

ownership between this 10-story existing building?13

And what surface is to be applied to that?  Is this14

going to be asphalt or grass, concrete --15

MR. JACKSON:  The fire lane was -- the16

developer -- joint developer owns both parcels.  And17

so when they built the apartment complex, the fire18

lane was placed on -- on that parcel to serve as the19

-- I think this is Connecticut House to the south.20

Okay.  So that -- that really has been essentially21

assigned for that -- that use.22

I've made inquiries about specifically23

what limitations there are on the use of that -- of24

that fire lane, just to -- for example, to examine the25
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possibility of maybe addressing some of their concerns1

about loading, using it.  But I haven't got any2

additional information to give you on that.3

COMMISSIONER PARSONS:  Well, I think we4

owe it to both projects to have some kind of a5

solution to this.  I mean, it could be a horrible6

place, and it shouldn't be.  I know the landscaping7

plan shows they're going to landscape that small slope8

that goes down to it from this project, but it -- it9

could be 25 feet of a joint amenity rather than --10

MR. JACKSON:  Well --11

COMMISSIONER PARSONS:  -- the fire12

department said it had to be asphalt or concrete or13

something.14

MR. JACKSON:  Well, in looking at the15

aerial on Exhibit 1, right now it just appears to be16

grass.  So from existing conditions, it doesn't appear17

to have been improved, but we'll investigate what the18

actual requirements are --19

COMMISSIONER PARSONS:  Okay.20

MR. JACKSON:  -- before the next hearing.21

COMMISSIONER PARSONS:  I agree with you22

that -- what I think you were saying, that we need23

much more refinement of the architecture here.24

Currently, to me, it looks like a foreign object, this25
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yellow color in the middle of an otherwise bricked1

environment.  It just -- it just looks wrong.2

I know there was a great deal of effort to3

articulate the facade, set it back, and so forth, but4

it -- it just hasn't come together for me.5

MR. JACKSON:  Well, I should explain that6

this project came before the Office of Planning some7

time ago in a smaller form.  At that time, there were8

fairly detailed drawings.  I think over time the9

applicant, in working with the community, there have10

been a number of issues raised about the specificity11

of some of the design decisions that were made in the12

previous versions.  And so it has become more and more13

general.14

That's why the applicant -- that's why the15

Office of Planning put in that specific requirement16

for more detailed information.  They've gotten a lot17

of input.  They've asked for more.  And I think the18

concrete -- I'm making assumptions.  The concrete19

proposal that is before us now is the compromise that20

really takes one element that's very prominent in the21

area and uses it on this building.22

So I would anticipate that we'd -- if they23

still use the same element, it would probably be much24

more detailed.  Given the presentations that have been25
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made about the models that they're using and the1

detailed work of this architect, I expect that we --2

you'll see some of this much more clearly defined in3

the hearing -- at the hearing date -- before the4

hearing date.5

COMMISSIONER PARSONS:  Now, you had asked6

for models and other visual analysis.7

MR. JACKSON:  Well, that was --8

COMMISSIONER PARSONS:  I'm a little9

troubled by the sixth floor on this.  That is, it10

seems to me that that's tipping the balance.  In my11

judgment, this sixth level takes it -- I know there's12

a transition between a 10-story building and rowhouses13

across the street.  14

But this Section A-10 I think is the most15

telling about the -- it's the right thing to do, and16

I think we need some more exhibits, other than a17

section which is a crude way to look at that, as to18

what's -- what's the right thing to do on this side of19

Tilden Street.20

MR. JACKSON:  In previous submissions21

before the Zoning Commission, the Office of Planning22

has observed that the Commission -- for example, with23

the Rhode Island PUD case -- that there was some24

problem with actually seeing the relationship between25
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the pieces, and that we -- it was -- the Commission is1

still looking for something that definitively explains2

how all of the pieces work.3

In this case, I think a number of the4

concerns that have been expressed by the community5

have to do with just how this would fit.  You've got6

a very tough site to work with, because you're7

surrounded by a lot of different architectural8

statements in different scales.  9

You also have a sloping site.  The houses10

north of Tilden Street are elevated to a point where11

they are -- they are essentially about 37 feet above12

the street.  But then, the frontage of this property13

drops off 11 feet.  You also have a 10-story building14

behind it, another six-story building next to it that15

appears to be on a level plane.16

There are a lot of moving parts, so what17

we're suggesting is -- we'll not be mandating any of18

those elements that we outline.  But we're saying if19

it -- if that's what it takes to give the Commission20

and the community a clear understanding of how this21

size would work, I think it would be good to bring22

forth that information well in advance of the hearing.23

And, moreover, the applicant themselves24

could gain some additional insight as to how this25
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would impact the person on the street -- is really1

what the community seems to be most concerned about.2

COMMISSIONER PARSONS:  Okay.  Thank you.3

CHAIRPERSON MITTEN:  Anyone else?  Mr.4

Jeffries?5

COMMISSIONER JEFFRIES:  I'm going to agree6

and also disagree with my colleague, Commissioner7

Parsons.  I agree that the architecture and just the8

material to -- you know, it looks -- it does look9

rather odd.  It just looks like it has come from, you10

know, South Beach or something.  It just looks --11

doesn't seem to look like it's really doing a very12

good job of really trying to be integral to the13

overall area.14

I do not have a problem, however, with the15

sixth floor.  I'm looking at the same cross-section,16

A-10.  That is quite revealing.  It seems that the17

applicant, just as it relates to the scale of the18

building, has really tried to sort of respond to some19

of the issues in terms of the variables, in terms of20

building heights, and style, and so forth.21

I guess it would be interesting -- and I22

don't know if we have a photograph of this existing23

10-story building.  Was there a photograph?24

MR. JACKSON:  Yes, there is.  If you go to25
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the attachments, there's a photograph.  It's a --1

COMMISSIONER JEFFRIES:  This one?2

MR. JACKSON:  Yes.  On S-3.  And this is3

taken from apparently across the street, the sidewalk,4

looking straight across.  Of course, there's a series5

of straight-on photographs, so they don't really get6

specific.7

COMMISSIONER JEFFRIES:  Yes.  Yes.  I8

drive past there a lot, and I've seen a lot of those9

signs.  So I sort of figured at some point I was --10

might have to deal with this, but --11

CHAIRPERSON MITTEN:  Don't tell him what12

kind of car you drive.13

COMMISSIONER JEFFRIES:  Oh, no.14

(Laughter.)15

But I just -- you know, in terms of a16

really transitional piece, that, you know, somehow17

sort of deals with the existing 10-story building and18

how it relates to the existing housing along Tilden.19

I really do think it's in the architecture.  I'm less20

bothered with the scale and size.  I'm just more21

about, you know, really doing the right kind of22

articulation and sort of mimicking some of the23

existing architecture in and around I think for me24

would help the south.25
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And also, again, you know, looking at1

elevations and sections, you know, you never2

experience these things like this.  And so six levels,3

I mean, as it looks here, you might be able to say4

that.  But from walking or driving, and I just quite5

don't know what that experience looks like.  So I6

think volumetrics or axonometrics, things of that7

sort, might be sort of helpful, you know, as we, you8

know, move to the -- if this is set down tonight and9

we get to the hearing stage.10

VICE CHAIRPERSON HOOD:  Madam Chair, I11

just wanted to ask Mr. Jackson, I don't drive by there12

a lot, and I see the signs now.  But I can just tell13

you that I'm just curious -- in reading your statement14

where you have community comment with the ANC-3F -- I15

guess that's the ANC that's in 3F -- it doesn't say16

whether -- I see there have been some changes made17

through the discussions.  Has 3F taken a position, or18

have they supported it or didn't support it?  Or did19

I miss something?20

MR. JACKSON:  There have been a number of21

discussions with the community.  I checked the file to22

see if anything formally had been put in the record,23

and nothing formally has been sent forward formally.24

But, of course, there are continuing discussions about25
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this proposal.1

VICE CHAIRPERSON HOOD:  Is the gap coming2

closer?  Are we -- are we --3

MS. STEINGASSER:  I don't want to speak4

for the ANC, but I think it would be fair to say that5

there is strong community opposition to this project.6

VICE CHAIRPERSON HOOD:  Oh, okay.  I think7

I figured most of that out.  But, okay, thank you.8

CHAIRPERSON MITTEN:  Anyone else?  Mr.9

Turnbull?10

COMMISSIONER TURNBULL:  Thank you, Madam11

Chairman.12

I guess I would echo some of the concerns13

first voiced by Mr. Parsons.  I think the streetscape14

section on A-10 is a little intimidating.  I think15

when you first see it you see a -- whatever it's16

called, a fire lane of only being 30 feet, and then17

this other building right up next to it as close as it18

is.19

And then, going -- going back to the20

elevations on A-8, it's a little bit intimidating.  I21

guess there is a sense of scale there that we are22

almost building a wall.  And the architecture, at23

least on the elevations, reads very intimidating.24

Although the perspective -- if I looked at25
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the perspective, which they've provided on T-1, that1

does begin to delineate a little bit more mass.  I can2

see a little bit more exciting things happening with3

at least that face of the building as it faces the4

street.5

I guess, but there's more than just that6

one streetscape.  There is this other piece that7

relates to the other building, which is kind of8

intimidating, more foreboding.  And I -- it -- there9

is not just one elevation that you need to look at.10

You need to look at this whole thing in the11

neighborhood and in the context of it.12

I guess from that standpoint, I guess13

maybe it's -- and it's just those elevations that when14

you first hit it it -- it looks a little bit15

foreboding and intimidating, and I'm just worried16

about the scale as it meets the rest of the adjacent17

buildings to it.  It's almost like it's being18

shoehorned in to fit and to create -- because you can19

do it.  I'm just a little bit concerned.20

MR. JACKSON:  I mean, I know the21

architect.  I mean, the -- I think that the firm does22

very good work.  I just tend to go back to,23

particularly responding to your comment about the wall24

being intimidating and foreboding, I'm just wondering25
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whether the articulation is such that in terms of1

breaking it down a little bit could sort of address2

some of the issues and concerns you might have rather3

than, you know, lobbing off, you know, the top of it.4

And I know you didn't say that,5

Commissioner Turnbull, but -- but I go back to the6

architecture piece of it, and probably spending some7

more time on -- on that.  So that's it.8

CHAIRPERSON MITTEN:  Okay.  Anyone else,9

questions or comments?10

COMMISSIONER TURNBULL:  I guess the only11

other one -- not talking about the architecture, I12

guess the one other issue, which was not resolved,13

which I think Office of Planning discussed was the14

offsite loading and access and deliveries.  It sounds15

like you've only got a 20-foot strip for people to16

unload, and it just seems awkward.  It seems like some17

of the access for things like that have not been18

totally thought out.19

MR. JACKSON:  Right.  We are encouraging20

the applicant to continue to work on that with the21

Department of Transportation to see what options might22

be available.  And that is one of the issues that we23

will continue to work with them on as this moves24

forward.25
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CHAIRPERSON MITTEN:  Okay.  We have a1

recommendation from the Office of Planning to set down2

Case Number 05-26, and I would so move.3

COMMISSIONER JEFFRIES:  Second.4

CHAIRPERSON MITTEN:  Any further5

discussion?6

(No response.)7

All those in favor, please say aye.8

(Chorus of ayes.)9

Mrs. Schellin, we have none opposed.10

ACTING SECRETARY SCHELLIN:  Staff would11

record the vote five to zero to zero to set down Case12

Number 05-26, Commissioner Mitten moving, Commissioner13

Jeffries seconding, Commissioners Hildebrand, Hood,14

and Parsons in favor.15

CHAIRPERSON MITTEN:  Thank you.  16

I did want to backtrack just for a second,17

and I know that Mr. Cochran is --18

ACTING SECRETARY SCHELLIN:  I'm sorry.19

I'd like to correct that.  Not Commissioner20

Hildebrand, Commissioner Turnbull.21

CHAIRPERSON MITTEN:  Oh, okay.  I didn't22

even notice that one.23

Just to backtrack for a second on the CSX24

case, one of the things that I noticed was that in the25
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study -- in the traffic analysis, all of the -- all of1

the -- the intersections that the applicant's traffic2

expert was going to study did not include the Florida3

Avenue and Eckington intersection, because that's --4

because they said that was included in this broader5

New York Avenue study.6

But somebody needs to study it and -- and7

talk to us about it, because of the -- you know,8

that's a very strange little intersection.  So I don't9

know if the applicant is going to need to be prepared10

to talk to us about Florida and Eckington and Florida11

and New York, and all those weird little intersections12

there, and what this bigger plan is.  But if they --13

if they can't speak to it, DDOT will need to attend.14

MR. COCHRAN:  OP has already made the15

applicant very aware of that deficiency in their16

application, and the need to address intersections in17

addition to the ones they already have.18

CHAIRPERSON MITTEN:  Okay.19

MR. COCHRAN:  They don't look at the new20

so-called virtual circle that DDOT is proposing or the21

cumulative impact on some of the more stressed22

intersections in the area.23

CHAIRPERSON MITTEN:  Okay.  Okay.  I24

just --25
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MR. COCHRAN:  They need to look at that in1

the context of other developments that may be2

occurring also.3

CHAIRPERSON MITTEN:  Great.  Thank you.4

Okay.  Next up is Case Number 05-35, and5

this is a request -- this is a project called Stanton6

Square, and this is a proposal for a consolidated PUD7

and related map amendment on Pomeroy and Stanton8

Roads, S.E.9

Ms. Thomas?10

MS. THOMAS:  Yes.  Good evening, Madam11

Chair, members of the Commission.  I'm Karen Thomas12

with the Office of Planning, and I'll present a13

summary of our report.14

The Horning Brothers, as the applicants,15

submitted a proposal before the Commission for a16

consolidated PUD and related map amendment for the17

proposed development of Stanton Square, which would be18

located on 14 vacant parcels at the intersection of19

Pomeroy Road and Stanton Road, S.E., in Square 5877.20

The site is approximately 8.1 acres and is21

currently zoned R-3.  The related map amendment22

requests rezoning the property from R-3 to R-5-A to23

accommodate the proposed development of 127 two- and24

three-bedroom townhomes.25
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At this time, the project only requires1

flexibility from the rear yard requirement of 20 feet,2

and OP believes that this flexibility is minimal in3

comparison to the benefits that would be derived in4

providing home ownership opportunities for5

underserved, middle income, District residents.  While6

the development will provide up to 10 affordable7

units, the majority of the 127 units would be targeted8

to moderate income residents.9

The site layout includes new streets, an10

alley system for access to rear-loading garages,11

preservation of open space along the most steeply-12

sloped portion of the site, and an onsite stormwater13

management system.  Streets of varying widths were14

laid out to accommodate two-way traffic with parallel15

parking on one or more sides of the street for streets16

between 30 and 38 feet wide.17

On-street parking is expected to provide18

approximately 66 additional spaces for guests.  All19

together, the development will provide up to 32020

parking spaces.21

The design, architecture, and landscape22

will complement new construction in the neighborhood,23

including recent development of the Hillsdale24

Townhomes to the north of the project site, as well as25
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provide continuity in the design of new housing in1

Ward 88.2

OP will rely on comments regarding impacts3

on city services from relevant agencies, including4

WASA, the Department of Health, DDOT, and Fire and5

Emergency Management.  The applicant has agreed to6

follow up with the relevant agencies for assessment of7

the adequacy of their stormwater and soil erosion8

control measures, since a section of the site is9

steeply sloped.10

The Stanton Road location would provide11

residents with easy access to employment destinations12

in the District and Maryland, as it is located along13

many bus routes, within a five-minute ride to the14

Anacostia Metro rail station or the Congress Heights15

Metro rail station, both approximately one mile from16

the development.17

Additionally, Suitland Parkway provides18

access to many major routes in the District and19

Maryland.20

The main amenity is the dedication of21

about eight to 10 townhomes of affordable housing,22

specifically for low-income residents, with the23

remainder sold as market rate.  The applicant will24

continue to work with the community, including the ANC25
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and the Stanton Park Civic Association, to improve1

this amenity package that may be of special value to2

the immediate neighborhood, including the Wilkinson3

Elementary School.4

OP is generally supportive of the design,5

the site planning, and the efficient land utilization6

of the site for the proposed buildings.  New streets7

and sidewalks would connect to the surrounding8

neighborhood, as the design is not intended to create9

a gated community off Stanton Road.10

The project is well within the matter-of-11

right standards for the R-5-A district, and the12

majority of the R-3 zone district requirements,13

including lot occupancy, side yard, and FAR.  14

The applicant's traffic study concluded15

that a proposal would not have any appreciable adverse16

traffic impacts on the local area, and sufficient17

parking would be provided onsite, which exceeds the18

required number of spaces required by Section 2101.19

The traffic analysis has been referred to20

DDOT for staff comments, and OP recommended that the21

applicant discuss the designation of the private22

streets and proposed paving materials with DDOT, if23

the streets are not to be built according to DDOT24

standards.25
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We would also recommend the applicant1

document the environmental amenities provided in the2

site design, including the energy efficiency and3

indoor environmental quality of the units, and we are4

supportive of the applicant's preservation of the5

steeper slopes of this site as an environmental6

amenity.7

OP supports the proposal to provide8

single-family housing for primarily income -- middle9

income residents in this quadrant of the District, and10

the proposed PUD is not inconsistent with the elements11

of the comprehensive plan.  And we would recommend12

that the application be set down for a public hearing.13

Thank you.14

CHAIRPERSON MITTEN:  Thank you, Ms.15

Thomas.16

Questions or comments for the Office of17

Planning?  I have a question.  In the applicant's18

submission, at the bottom of page 5, there's a19

footnote that says -- they are showing that the20

townhomes are basically going to be of two dimensions,21

that they wanted flexibility to modify the dimensions22

to respond to market conditions.  23

But everything sort of flows from the24

dimension of the townhouse.  The lot flows from it,25
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the rear yard, and so on.  So do you have a sense of1

what exactly they're talking about in terms of2

granting flexibility?3

MS. THOMAS:  No, not quite as yet.  We --4

I did state in my report that at this time, this is5

all the flexibility they would be asking for in terms6

of the rear yard.  But if in fact you need more7

information, if in fact they do change the design, we8

would like to know what -- what would be the minimum9

and how that would affect the other variables.10

CHAIRPERSON MITTEN:  Okay.  The other11

thing is that when I look at -- when I look at the12

site plan or the landscaping plan, notwithstanding the13

fact that the lot occupancy is relatively low, there's14

an awful lot of paving.  And I -- I don't know15

anything about -- if I had -- if I was given a blank16

page, I wouldn't know about laying things out.17

But it just strikes me that all of these18

little separate chunks of houses require all these19

driveways to get to them, and it just ends up to me20

eating up a lot of the site with -- with paved area.21

So one additional -- just to try and maybe get my arms22

around that, one additional piece of information that23

I thought might be helpful to have is, what's the24

percentage of green space that we're getting?  Because25
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it just strikes me that there's an awful lot of1

paving.2

Anyone else?  Mr. Parsons?3

COMMISSIONER PARSONS:  Well, yes, I share4

your concern.  I mean, the -- the design here is one5

of no rear yards, no private open space if you will,6

and very, very little in the way of community amenity7

for public use of -- playgrounds and that kind of8

thing.  9

The major open space -- and I call your10

attention to Sheet C-04, which is the grading plan,11

that is just -- that grading device they're using,12

which is from Elevation 220 down to 190, is laced with13

retaining walls, is just not a public amenity.  I14

mean, it's not a place where kids can play.  And when15

you go to the -- to the illustrative landscape plan,16

the implication is, look at all of this green space.17

I wonder if the slopes can handle it, you know, from18

a -- from a stability standpoint.19

I don't know whether any tests have been20

done about the stability of these soils and whether21

this kind of steep slope can be held before it22

collapses.  I think that's important, because what23

this is is two separate subdivisions -- the high one24

and the low one -- and apparently linked by a25
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stairway.  But it -- I don't think it will ever be1

used.  Well, maybe it will, but -- so it just seems to2

me much too dense, many too many units, much too3

asphalty.  I agree with you.4

I don't know how to fix it, but I think --5

I would hope to see another alternative expressed to6

us before the hearing.7

You know, the shame of it is it's a great8

opportunity to do a more clustered condominium kind of9

regime with higher buildings.  But I know, you know,10

the market says townhouses in this area of town, but11

it's too bad that they couldn't go to a multiple-story12

solution.13

CHAIRPERSON MITTEN:  Anyone else?14

COMMISSIONER TURNBULL:  I would concur.15

CHAIRPERSON MITTEN:  Anyone care to make16

a motion?17

(No response.)18

Let me just ask since there's not --19

doesn't seem to be a great deal of enthusiasm for20

making a motion, is -- Mr. Parsons and I expressed our21

reservations about the site plan.  Would others be22

interested in seeing a different site plan before we23

decide on the set down?24

COMMISSIONER PARSONS:  Yes. 25
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COMMISSIONER JEFFRIES:  Madam Chair, I'm1

just really challenged, because, I mean, clearly I2

understand the economics as it relates to this3

development, Ward 8, and the absolute importance of4

for sale housing.  5

You know, but on the flip side, you know,6

it is a rather dense development, and lots of parking,7

and I share the concern that Commissioner Parsons has8

as it relates to just the steep and how it's going to9

be handled.  There just doesn't seem to be enough10

canopy, enough green space, through this.11

But, again, I'm just very torn.12

VICE CHAIRPERSON HOOD:  Madam Chair, I13

actually, when I first reviewed it, I was ready to14

move forward.  Commissioner Parsons brings up a very15

good point about the retaining wall and the pavement.16

I'm very concerned.  And I also thought about, you17

know, Ward 8 and making sure we do some housing and18

everything, because that's the big buzz word.19

But we also want to make sure that we do20

it equally across the city, and I think that that's --21

I haven't -- when I really start looking at this22

again, as Mr. Parsons was talking, I want to thank him23

for enlightening me on that.  Eight years and I'm24

still learning.  25
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But I can tell you that I don't think I've1

seen anything similar to this across the city.  I'm2

not belittling the project, but even though it's in3

Ward 8, whatever ward it's in, I would like to see4

equal distribution across the city.  I'd like to see5

the same things that are developing in Ward 36

developing in Ward 8, and that's just where I'm coming7

from.  8

And that retaining wall really bothers me,9

because I -- I know in Ward 5 there was a development10

some years back.  I don't know, Mr. Parsons, if you11

sat on their case, but I wasn't here in the '70s.  But12

I can tell you that those basements leaked for years,13

and I just -- that kind of came back to memory for me,14

and I know the travesty it caused for those homes down15

there.16

I'm hoping that if it's set down for a17

hearing the evidence will prove, as you've stated,18

those retaining walls will hold.19

COMMISSIONER JEFFRIES:  But, Madam Chair,20

we did see a case, actually not long ago, that was21

fairly dense.  It was townhomes.  And I don't think we22

had the topography issue there, but I remember it was23

somewhere up in northwest.24

COMMISSIONER PARSONS:  Fort Totten?25
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CHAIRPERSON MITTEN:  New Hampshire.1

COMMISSIONER JEFFRIES:  No.  This was --2

CHAIRPERSON MITTEN:  New Hampshire PUD.3

COMMISSIONER JEFFRIES:  New Hampshire,4

right.  It was on New Hampshire.  And, in fact, I5

believe two of the Commissioners didn't vote --6

CHAIRPERSON MITTEN:  That's true.7

COMMISSIONER JEFFRIES:  -- to set down.8

CHAIRPERSON MITTEN:  That's true.9

COMMISSIONER JEFFRIES:  But, you know,10

that was -- so therein lies my challenge, because it's11

just a different area.  So --12

CHAIRPERSON MITTEN:  Well, I guess there's13

two -- there's two things that -- there's two -- my14

challenge, as I'm sitting here with no one willing to15

make a motion, and my -- you know, and I -- I was16

unwilling to make the motion.  And you're certainly17

free to make a motion.18

And, you know, we -- we send -- we send19

messages to applicants different ways.  So there was20

a strong message sent to the applicant on New21

Hampshire Avenue that -- two Commissioners didn't vote22

for set down.  We all had expressed issues, and now23

we're -- we're taking a different approach.24

We can -- we can either -- so I'm still --25
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my proposal is, in the absence of a motion, and the1

concerns that were expressed, that we ask the2

applicant to go back and revise the site plan and come3

back to us.  If anyone would like to, you know, either4

endorse that solution or propose a different one, I'm5

up for it.6

COMMISSIONER JEFFRIES:  I would agree.7

VICE CHAIRPERSON HOOD:  I would agree with8

that, Madam Chair, even if we postpone dealing with it9

until next month or whenever --10

CHAIRPERSON MITTEN:  Yes.11

VICE CHAIRPERSON HOOD:  -- they can come12

back.  I would agree with that.13

CHAIRPERSON MITTEN:  Okay.  All right.  We14

have a consensus.  We'll postpone this and ask for a15

revised site plan before we take this up again.16

All right.  Then, the next case is one17

that, again, Mr. Hood will take over, because I will18

recuse myself.  It's Case Number 05-43, and it relates19

to the Old Convention Center site, which is owned by20

the District of Columbia.21

VICE CHAIRPERSON HOOD:  Okay.  We have in22

front of us Case Number 05-34, I believe Ms.23

Steingasser.24

MS. STEINGASSER:  Yes.  Commissioner Hood,25
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the Office of Planning is proposing a map amendment to1

include the squares formerly known as the Old2

Convention Center site -- formerly developed as the3

Old Convention Center site into the Housing Priority4

Area B.5

We've also included Reservation 174 in the6

proposal, pending a possible transfer of jurisdiction.7

If that transfer of jurisdiction is not complete, we8

would then, obviously, withdraw that -- that9

particular parcel, and it would not be subject to the10

zoning.  But at this point, we are including it in11

that -- in our proposal.12

We believe the proposal to include the13

squares in Housing Priority Area B is consistent with14

several elements of the comprehensive plan, downtown15

land use, residential land use, the Convention Center16

area, and, notably, is very consistent with the17

downtown action agenda, which calls for maximizing18

housing on publicly-owned sites, including the19

existing Convention Center site.20

Housing Priority Area B is immediately21

adjacent to the subject site, just north of New York22

Avenue, and it would just be an extension of that map23

amendment coming down south.  It would make this site,24

which is currently zoned DD-C-3C consistent with the25
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development patterns to the north in housing --1

existing Housing Priority Area B, and also densities2

and heights subject -- adjacent to the property to the3

south, which is in the shop sub-area of the DD, all of4

which provide a 9.5 and 10.5 FAR, and heights of5

between 110 and 130.6

VICE CHAIRPERSON HOOD:  All right.  Thank7

you, Ms. Steingasser.  8

Let me -- I announced that case wrong.9

It's 05-43.  I think I said 05-35, which is the one we10

just left.  So it's 05-34 -- I mean, 43.11

Any questions of Ms. Steingasser?  Again,12

we are adding to include Squares 344, 373, and 374,13

and also the National Park Service Reservation 174, if14

it's -- the transfer of jurisdiction takes place.  If15

not, it will remain unzoned.16

Okay.  Any questions of Office of17

Planning?18

(No response.)19

If not, I'll move that we set down Zoning20

Commission Case 05-43, and ask for a second.21

COMMISSIONER PARSONS:  I'll second.22

VICE CHAIRPERSON HOOD:  It has been moved23

and seconded.  All those in favor?24

(Chorus of ayes.)25
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Any opposed?1

(No response.)2

Staff, would you record the vote?3

ACTING SECRETARY SCHELLIN:  Yes.  Staff4

would record the vote four to zero to one, to set down5

Case Number 05-43, Commissioner Hood moving,6

Commissioner Parsons seconding, Commissioners Turnbull7

and Jeffries in favor, Commissioner Mitten not voting,8

having recused herself. 9

And I just want to confirm that this is a10

rulemaking case, and it's actually a text and map11

amendment.  It's incorrectly listed on the agenda as12

just a text amendment.13

MR. BERGSTEIN:  That's correct.  It's a14

text and a map amendment.15

CHAIRPERSON MITTEN:  Thank you, Mr. Hood.16

I think that wraps up Hearing Action, and17

then under Proposed Action we just have the one case18

left, which is Case Number 03-12A/03-13A, which is the19

Capper/Carrollsburg PUD.20

And we have the applicant's proposed21

findings of fact and conclusions of law.  And one of22

the things I would just note, that in addition to the23

subjects that were discussed at the hearing, in the24

Decision, Section Number 7, it speaks to the phasing25
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of the second stage approvals -- the filing for the1

second stage approvals on the balance of the project.2

And that wasn't something that we had3

specifically discussed, but I wanted to make sure each4

of the Commissioners, in voting on this, is aware of5

that.6

COMMISSIONER PARSONS:  You know I'm not7

participating on this one.8

CHAIRPERSON MITTEN:  And Mr. Parsons is9

not participating in this particular case.10

Are there any comments or questions on the11

proposed order?  Mr. Hood?12

VICE CHAIRPERSON HOOD:  I would move13

approval, Madam Chair, of Zoning Commission Case14

Numbers 03-12A and 03-13A.  Is that what I'm --15

CHAIRPERSON MITTEN:  Yes.16

COMMISSIONER JEFFRIES:  Second.17

CHAIRPERSON MITTEN:  Any discussion?18

(No response.)19

All those in favor, please say aye.20

(Chorus of ayes.)21

We have none opposed, Mrs. Schellin.22

ACTING SECRETARY SCHELLIN:  Staff would23

record the vote four to zero to one, to Approve zoning24

Commission Case Numbers 03-12A/03-13A, in Proposed25
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Action, Commissioner Hood moving, Commissioner1

Jeffries seconding, Commissioners Turnbull and Mitten2

in favor, Commissioner Parsons not voting, having not3

participated.4

CHAIRPERSON MITTEN:  Thank you.5

We're just going to hold on for a minute.6

(Pause.)7

Okay.  Next up is -- for Final Action is8

Case Number 04-35, which is The Salvation Army case on9

Martin Luther King, Jr. Avenue, in Anacostia.10

Now, we have the proposed order before us,11

and I wanted to just make sure we have a consensus12

about the language that's used, particularly as it13

relates to the conclusions of law for -- where14

basically it's representing what the Commission thinks15

as opposed to what other -- what others represented to16

the Commission.  17

And I'm specifically focusing on18

conclusion of law number 5, which relates to the19

design.  Specifically, it says in the last sentence,20

"The Commission finds that social and employment21

services provided in the project and the superior22

architectural design are significant and substantial23

project amenities of this PUD application."24

And I know you will recall that we had a25
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-- a significant -- we had a -- we struggled with the1

design, and I don't want to represent that there's a2

consensus at the Commission that there is superior3

design, if we -- and I don't think -- I don't think4

it's necessary that we do in order to approve this5

PUD, but I want to make sure the order reflects our --6

our sentiments.7

COMMISSIONER PARSONS:  If you're8

suggesting that we delete that, I would concur.  So it9

will read, "The Commission finds that social and10

employment services provided in the project is11

significant -- is a significant and substantial12

project amenity."  Is that what you meant?13

CHAIRPERSON MITTEN:  Yes.  Do we have a14

consensus about deleting that?15

(No response.)16

And then, there's another -- I was17

thinking of paragraph 8, on page 20, which, depending18

on how one interprets the language, might be19

acceptable.  "Specifically, the Commission believes20

that this project will provide an iconic and arresting21

building."  22

COMMISSIONER PARSONS:  I think I would23

amend that sentence to say that it will provide a24

catalyst for future development along Martin Luther25
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King Avenue.  Is that where you were going?1

CHAIRPERSON MITTEN:  Okay  So,2

"Specifically, the Commission believes that the3

project will act as a catalyst and model for future4

development."5

COMMISSIONER PARSONS:  No.  I was taking6

out "model."7

CHAIRPERSON MITTEN:  Oh, taking out that,8

too.  Okay.  Well --9

COMMISSIONER PARSONS:  "For future10

development."11

CHAIRPERSON MITTEN:  Okay.  12

COMMISSIONER PARSONS:  And continuing on,13

"exceptional architectural environment" at the end14

there is -- is -- take that out.15

CHAIRPERSON MITTEN:  Okay.  "It would help16

to create an exciting street life and rewarding17

community experience."  18

Okay.  I had some other just editorial19

changes I think, by and large.  Oh, I must have20

overlooked this one.  On page 7, at the bottom -- this21

is in a -- kind of a long finding of fact.  It says22

that, "The structure of the building will be of23

concrete, and the applicant will specify the use of24

fly ash."  Is that a good thing?  25
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I'm on the bottom of page 7 is where it1

starts, the fraction -- the portion of the sentence2

that starts at the bottom, "The structure of the3

building will be of concrete, and the applicant will4

specify the use of fly ash."  Is that like a way to5

recycle it or something?6

COMMISSIONER PARSONS:  I certainly don't7

remember that in the presentation.8

COMMISSIONER TURNBULL:  Fly ash is an9

additive that's often added to concrete.  It'll give10

it a more grayer color.11

CHAIRPERSON MITTEN:  Oh, okay.12

COMMISSIONER TURNBULL:  It's -- I don't13

necessarily think it's for strength per se, but, I14

mean, D.C. used to put it in their sidewalks.  It was15

part of their specs for -- made it more of a grayer16

color sidewalk.17

CHAIRPERSON MITTEN:  Okay.  So should we18

care that this is in here?19

COMMISSIONER TURNBULL:  I don't know if20

you really need it.21

COMMISSIONER PARSONS:  Well, it's22

certainly in conformance with the color of the23

renderings they gave us.24

CHAIRPERSON MITTEN:  Okay.25



102

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

COMMISSIONER PARSONS:  Especially that1

party wall to the east.2

CHAIRPERSON MITTEN:  Okay.3

COMMISSIONER PARSONS:  All right?4

CHAIRPERSON MITTEN:  Any other revisions?5

And I'll turn in my editorial changes to staff.6

Okay.  Well, then, with the specific7

revisions that we've put on the record, I would move8

approval of Case Number 04-35, and the order, the9

draft order, with the changes as we articulated.10

Can I have a second, please?11

VICE CHAIRPERSON HOOD:  Second.12

CHAIRPERSON MITTEN:  Thank you, Mr. Hood.13

Any further discussion?14

(No response.)15

All those in favor, please say aye.16

(Chorus of ayes.)17

I believe we have none opposed, Mrs.18

Schellin.19

COMMISSIONER JEFFRIES:  No.  No, no.  No,20

no one asked me.  No.21

CHAIRPERSON MITTEN:  I'm sorry.  Okay.22

I'm sorry.  All those opposed, please say no.23

COMMISSIONER JEFFRIES:  No.24

CHAIRPERSON MITTEN:  Okay.  Sorry, Mr.25
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Jeffries.  I didn't mean to walk on your vote.1

COMMISSIONER JEFFRIES:  That's all right.2

CHAIRPERSON MITTEN:  Mrs. Schellin?3

ACTING SECRETARY SCHELLIN:  Staff would4

record the vote four to one to zero, to approve Case5

Number 04-35, as revised, Commissioner Mitten moving,6

Commissioner Hood seconding, Commissioner Hildebrand7

in favor by absentee ballot, Commissioner Parsons in8

favor, Commissioner Jeffries against.9

CHAIRPERSON MITTEN:  Thank you.10

Okay.  Next is Case Number 04-34, and this11

relates to the use of pervious materials for parking12

and driveway surfaces, and we have a draft order for13

that as well.14

Any discussion on the draft order?15

(No response.)16

Then, I would move approval of Case Number17

04-34, and the draft order.18

COMMISSIONER PARSONS:  Second.19

CHAIRPERSON MITTEN:  Any discussion?20

(No response.)21

All those in favor, please say aye.22

(Chorus of ayes.)23

All those opposed, please say no.24

(No response.)25
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Mrs. Schellin?1

ACTING SECRETARY SCHELLIN:  Staff would2

record the vote five to zero to zero, to approve3

Zoning Commission Case Number 04-34, Commissioner4

Mitten moving, Commissioner Parsons seconding,5

Commissioners Hood and Jeffries in favor, Commissioner6

Hildebrand in favor by absentee ballot.7

CHAIRPERSON MITTEN:  Thank you.8

Next is Case Number 05-09, which is a map9

amendment for land along South Capitol and Stirling10

Street, S.E., for the WMATA lite rail line.  We have11

a draft order in that case.12

VICE CHAIRPERSON HOOD:  I will move13

approval of Zoning Commission Case Number 05-09.14

COMMISSIONER PARSONS:  Second.15

CHAIRPERSON MITTEN:  Thank you.  Any16

discussion?17

(No response.)18

All those in favor, please say aye.19

(Chorus of ayes.)20

Those opposed, please say no.21

(No response.)22

Mrs. Schellin?23

ACTING SECRETARY SCHELLIN:  Staff would24

record the vote five to zero to zero, to approve25
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Zoning Commission Case Number 05-09, Commissioner Hood1

moving, Commissioner Parsons seconding, Commissioners2

Jeffries and Mitten in favor, Commissioner Hildebrand3

in favor by absentee ballot.4

CHAIRPERSON MITTEN:  Mr. Hood will take5

Case Number 03-09, because I'm recused on that one as6

well because it relates to government buildings.7

VICE CHAIRPERSON HOOD:  Okay.  This is new8

Section 222 to authorize the Board of Zoning9

Adjustment to permit the use of an existing or former10

public school building and the land on which it is11

located by a District Government agency as a special12

exception.13

We have the order in front of us.14

MR. BERGSTEIN:  Mr. Hood, you don't have15

the order.  The order hasn't been written.  What we're16

providing --17

VICE CHAIRPERSON HOOD:  Well, what is this18

I have?19

MR. BERGSTEIN:  What you have is a notice20

of --21

VICE CHAIRPERSON HOOD:  Proposed22

rulemaking.23

MR. BERGSTEIN:  -- proposed rulemaking.24

VICE CHAIRPERSON HOOD:  Okay.25
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MR. BERGSTEIN:  It's a very simple --1

VICE CHAIRPERSON HOOD:  I knew I had2

something in front of me.3

MR. BERGSTEIN:  Sorry?4

VICE CHAIRPERSON HOOD:  I knew I had5

something in front of me.6

MR. BERGSTEIN:  Well, that's what you7

have, and we'll write the order afterwards.  It's a8

very simple case, and we decided to present it to you,9

so you could take final action on the text.  There10

were no comments received.11

VICE CHAIRPERSON HOOD:  Okay.  All right.12

Thank you.13

Well, we have a proposed rulemaking in14

front of us.  I stand to be corrected.  Any comments?15

(No response.)16

If not, I ask for approval of Zoning17

Commission Case Number 03-09, and ask for a second.18

COMMISSIONER JEFFRIES:  Second.19

VICE CHAIRPERSON HOOD:  Moved and properly20

seconded.  All those in favor?21

(Chorus of ayes.)22

Any opposition?23

(No response.)24

Staff, would you record the vote?25
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ACTING SECRETARY SCHELLIN:  Staff would1

record the vote four to zero to one, to approve Zoning2

Commission Case Number 03-09, Commissioner Hood3

moving, Commissioner Jeffries seconding, Commissioner4

Parsons in favor, Commissioner Hildebrand in favor by5

absentee ballot, and Commissioner Mitten not voting,6

not having participated.7

CHAIRPERSON MITTEN:  Thank you.8

Okay.  Next is Case Number 05-15, which is9

Broadway I Associates LLC, and this is the case at10

318 I Street, N.E., and we have -- we have a draft11

order, and we have a -- some correspondence from the12

applicant and from the ANC related to the contribution13

to the H Street Main Street Program.  And there's an14

additional bit of language that the applicant is15

proposing at the bottom of the first page of their16

letter regarding the contribution, which they did17

basically at our urging.18

Questions, comments on the order?19

(No response.)20

Then, I would move approval of Case Number21

05-15, with the additional language proposed in the22

applicant's November 21st letter.23

VICE CHAIRPERSON HOOD:  Second.24

CHAIRPERSON MITTEN:  Any discussion?25
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(No response.)1

All those in favor, please say aye.2

(Chorus of ayes.)3

Those opposed, please say no.4

COMMISSIONER JEFFRIES:  Not participating.5

ACTING SECRETARY SCHELLIN:  Staff would6

record the vote four to zero to one, to approve Zoning7

Commission Case Number 05-15, as amended per the8

applicant's letter, Commissioner Mitten moving,9

Commissioner Hood seconding, Commissioner Parsons in10

favor, Commissioner Hildebrand in favor by absentee11

ballot, Commissioner Jeffries not voting, not having12

participated.13

CHAIRPERSON MITTEN:  Thank you.14

Next is Case Number 05-27, and this is the15

American University School of International Service.16

And I know I have an order kicking around here.17

Okay.  I wanted to note that, in the18

applicant's submission of a -- of proposed findings of19

fact and conclusions of law, they -- they have20

characterized what they hope will be our decision that21

the Commission believes that the proposed widening of22

Nebraska Avenue will have an adverse impact on the23

appearance of the campus along Nebraska Avenue, due to24

the loss of green space and existing trees.25
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And if you remember, this was a big1

subject of the debate at the -- at the hearing, and2

the community -- they had -- they had proposed this in3

response to requests by the community, and then the4

Commission was questioning whether or not it was5

worthwhile.  6

Now I'm going back to the order.  "Based7

on these factors, the Commission finds that the new8

SIS building, without the proposed widening of9

Nebraska Avenue, is not likely to become objectionable10

to neighboring properties due to noise, number of11

students, or other objectionable conditions."12

There was also a debate about the --13

whether or not there should be a -- sort of a four-way14

intersection at Nebraska and New Mexico, because the15

driveway was going to be right across from New Mexico,16

and so that it would then become a four-way stop.  And17

there were folks in the community that felt very18

strongly that that was not appropriate.  So I wanted19

to remind the Commission of those two particular20

issues.21

And then, in submitting his absentee vote,22

Commissioner Hildebrand basically conditions his23

support on the approval without the widening of24

Nebraska Avenue at this time, but conditioned the25
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approval that expansion of the garage in the future1

cannot be done without reconsideration of the traffic2

pattern at that time.3

So I guess what he's just -- we're not4

making -- I think the building in question was5

Building D, and then the other building was6

Building E, or vice versa, and we were just focusing7

one of the two buildings that was oriented towards8

Nebraska Avenue.  9

And I think all he's saying is that we --10

so that we wouldn't represent -- that we wouldn't11

revisit that notion, but just at this point in time,12

with the proposal for -- which is the one, Building D?13

D.  As it relates to Building D, that we didn't feel14

that it was necessary at this point in time.15

COMMISSIONER PARSONS:  I would agree with16

Commissioner Hildebrand.  And the advantage, of17

course, we have with the university is we have a18

campus plan, that the applicant needs to return to us19

from time to time.  And, you know, if this doesn't20

work out, we'll deal with it then.21

CHAIRPERSON MITTEN:  Yes.22

COMMISSIONER PARSONS:  I am a little23

confused.  The applicant has -- has stated in their24

letter of December 5th that they have narrowed -- let25
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me -- I'm sorry, I thought I -- have reduced from1

three lanes to two lanes the parking garage entrance.2

If you look at the prior -- the document3

we had for the hearing, it does appear that this4

driveway is narrower.  But it still has, as you can5

see, one lane turning in, one lane turning out, and6

then another one going straight apparently, which is7

the same indication was on the other plan.  So I'm not8

sure what has been accomplished here.  I guess they've9

narrowed the opening, but narrowed the lanes as well,10

because the traffic movements are the same.11

CHAIRPERSON MITTEN:  If you want, we can12

get more information.  But I -- as I recall, the13

debate that you were having with the applicant was14

that -- well, I think more of the focus was on the15

front yard, if you will.16

COMMISSIONER PARSONS:  Yes, it was, the17

throat down into the garage, and they've narrowed that18

considerably.19

CHAIRPERSON MITTEN:  Yes.  So I think20

that's where the focus is.  Not on the driveway when21

it hits Nebraska.22

COMMISSIONER JEFFRIES:  I believe there23

was discussion about that being pedestrian-friendly,24

and so forth, there.  But I thought we -- we clearly25
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discussed narrowing that ramp, going down.  We just1

thought it was very wide, and it just didn't seem to2

be in keeping.3

CHAIRPERSON MITTEN:  So are you saying it4

doesn't -- it doesn't -- you don't perceive it as5

narrower?  Maybe it's just an illusion, the way I look6

at it.7

COMMISSIONER JEFFRIES:  It seems --8

COMMISSIONER PARSONS:  Well, it's9

certainly narrower going down in front of the10

building.11

COMMISSIONER JEFFRIES:  Yes, absolutely.12

It's narrower.  But --13

COMMISSIONER PARSONS:  You know, I -- I14

just can't -- I never believed through this whole15

process that a 300-car parking garage -- I don't know16

how many there are in this building -- requires three17

different turning movements to avoid stacking in the18

garage.  It just -- I guess I've left this garage too19

many times with one lane out and one lane in, and I20

just don't think it's -- I think it's overkill.  It's21

overdesigned.22

So I would urge it be narrowed even23

further, but --24

VICE CHAIRPERSON HOOD:  Mr. Parsons, is25
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the concern a third lane?  Is it because they have1

three lanes as opposed to two?  Is that what the2

concern is?3

COMMISSIONER PARSONS:  Yes.  I'm just4

trying to narrow that opening down even further.5

But --6

VICE CHAIRPERSON HOOD:  But I think at the7

hearing we also mentioned -- I'm trying to recall --8

if class let out at a certain time, and the -- I think9

they were talking about the backup.  Am I -- do you10

all recall that?11

CHAIRPERSON MITTEN:  Yes.  I mean --12

VICE CHAIRPERSON HOOD:  Am I the only one?13

CHAIRPERSON MITTEN:  The concern is14

that --15

COMMISSIONER PARSONS:  It's the backup in16

the garage.  You see, it's not in the public way that17

we're talking about.  It's -- it's people frustrated18

that they can't get out faster.  I don't have any19

patience for that, frankly.20

COMMISSIONER JEFFRIES:  But it would21

happen just a couple of times during the course of the22

day.23

VICE CHAIRPERSON HOOD:  I would hate to be24

at the end of that line, I will tell you.25
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COMMISSIONER PARSONS:  Well, then, you've1

got to get out of class early.2

VICE CHAIRPERSON HOOD:  We live in the3

District of Columbia.  I mean --4

COMMISSIONER PARSONS:  Well, this is a5

sidewalk, a nice environment, and I'm just trying to6

narrow that -- that vehicular opening to allow people7

to cross it.8

CHAIRPERSON MITTEN:  Okay.  So are you9

proposing that --10

COMMISSIONER PARSONS:  To two lanes as11

opposed to the three, because two lanes is what they12

said in their letter, "The parking garage entrance has13

been reduced from three lanes to two."14

COMMISSIONER JEFFRIES:  So you want this15

to be two lanes and --16

COMMISSIONER PARSONS:  Yes.  And I believe17

that's true as they go down into the garage, but I18

would recommend that it be at the entrance to the --19

off of Nebraska Avenue as well.20

CHAIRPERSON MITTEN:  Okay.  Then, Mr.21

Bergstein or Mr. Ritting, how do we get that -- do we22

have to -- can we require that the applicant, then,23

give us revised drawings yet again, even though -- I24

mean, how do we handle that?25
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COMMISSIONER JEFFRIES:  Excuse me.  Okay.1

CHAIRPERSON MITTEN:  Assuming that we have2

a consensus to do it.3

COMMISSIONER JEFFRIES:  Did we make it4

perfectly clear to -- I mean, what was our direction?5

Did we -- did we say that we wanted this opening to be6

two lanes?  Was that clear?7

COMMISSIONER PARSONS:  Well, that was my8

point.  I don't know whether it was clear or not.9

They certainly took the advice on getting down into10

the garage, narrowed it to two.11

CHAIRPERSON MITTEN:  I think what it was12

is we -- there was -- the whole subject was discussed.13

This was their response to the discussion.  I don't14

think we told them to do -- I don't think we directed15

them to do anything in particular.  Commissioners were16

just putting out their -- what their concerns were.17

And so this is -- this is their response.18

We can accept it or reject it.  Mr. Parsons is19

attempting to cobble together a group of people to20

reject it and narrow the opening to two lanes.21

COMMISSIONER JEFFRIES:  Can we go around22

and see how people feel about this?23

CHAIRPERSON MITTEN:  Okay.  Mr. Hood, how24

do you feel?25
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VICE CHAIRPERSON HOOD:  I don't know if I1

want to fight with Mr. Parsons or not -- not fight,2

but debate with Mr. Parsons on that.  I just would --3

if I ever go over there, I'll ride with Mr. Parsons,4

because I won't be sitting in the back of the line.5

CHAIRPERSON MITTEN:  Good.  Carpooling is6

good.7

Mr. Turnbull?  Oh, you're not on. 8

Okay.  Mr. Jeffries, how do you feel?9

COMMISSIONER JEFFRIES:  Well, you know, I10

think you're right, Madam Chair.  We don't give11

direction, but we certainly leave these folks with12

impressions.  And they come back, you know, hoping to13

get through this process.  And while I'm sensitive to14

-- to what Commissioner Parsons is saying, I -- I15

think they've, you know, responded to some of our16

concerns, and I think we should move forward.17

CHAIRPERSON MITTEN:  I guess the one thing18

that I would say is, you know, in terms of Mr. Parsons19

talking about this being overdesigned, I think that,20

if I recall correctly, the discussion about, well,21

what would happen with Building E, was that this would22

become the entrance point for both of those garages.23

And I think that they may have designed24

the driveway opening for the future, and not for the25
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present, which is that, you know, Building D.  So I1

think I can -- I can support Mr. Parsons' proposal,2

just, again, along the lines of what Mr. Hildebrand3

said, which is when we take up Building E, it may need4

to be wider, because there will be more cars trying to5

get out, because it will be feeding out of two --6

essentially out of two garages through one driveway.7

So, but for now, I can -- I can support8

Mr. Parsons' proposal.9

Now, Mr. Bergstein, how do we handle that?10

MR. BERGSTEIN:  Okay.  This is a special11

exception.  It's not a PUD.12

CHAIRPERSON MITTEN:  Right.13

MR. BERGSTEIN:  So whatever you're doing14

here has to be related to some adverse impact.15

CHAIRPERSON MITTEN:  Right.16

MR. BERGSTEIN:  You are approving plans.17

If you believe the plans before you are unacceptable18

in terms of an adverse impact, then, you're right, you19

can accept and reject them, or suggest to the20

applicant that they should provide you revised plans21

that's more consistent with your view of how to22

mitigate the adverse impact.23

CHAIRPERSON MITTEN:  And the adverse24

impact is a loss of green space?25
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COMMISSIONER PARSONS:  Yes.  I mean, I'm1

persuaded by these photographs they just submitted.2

I mean, this is a very sylvan environment, which is I3

think the reason we're deciding not to widen Nebraska4

Avenue.  So --5

CHAIRPERSON MITTEN:  Yes.6

COMMISSIONER PARSONS:  So let's not have7

a 30-odd-foot driveway coming out, if we can do it8

with 20.  And I don't want to be -- I shouldn't9

specify, but --10

COMMISSIONER JEFFRIES:  Yes.  You know, I11

-- it does seem sort of strange to sort of narrow this12

and keep this wide.  It seems -- they seem to sort of13

offset one another.  It seems like there should have14

been more consistency there, but I understand your15

point.  When you're looking at the overall plan, to16

have this huge driveway here, I thought we gave -- I17

thought we sort of talked about this.18

And as Madam Chair said, I think they19

responded to us, and I think we're saying perhaps that20

we're not --21

CHAIRPERSON MITTEN:  Which happens22

sometimes.23

COMMISSIONER JEFFRIES:  Yes.24

CHAIRPERSON MITTEN:  Okay.  So I still25
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have the -- I heard what you said, Mr. Bergstein.  I1

did.  We've identified the adverse impact that we2

would be mitigating by modifying this.  How do we get3

a revised design in the record?4

MR. BERGSTEIN:  I think what you suggest5

to the applicant is that they would have an6

opportunity, if they choose to, to revise the plans7

consistent with the guidance you've just suggested.8

And they can do that, or, in essence, they can stay on9

the record, and then you can make your decision based10

upon what you have.11

So you can offer them the opportunity,12

with the understanding -- based upon the discussion13

you're having, an opportunity to submit revised plans14

that are consistent with the concerns you've just15

expressed, and give them an opportunity to do that,16

open the record for that purpose, and then have17

another final --18

CHAIRPERSON MITTEN:  Okay.19

MR. BERGSTEIN:  -- action based upon that,20

or based upon nothing -- if they choose to submit21

nothing.22

CHAIRPERSON MITTEN:  Okay.23

ACTING SECRETARY SCHELLIN:  And, Chairman24

Mitten, if I may, the applicant's attorney has25
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indicated that they will do -- they're agreeable to do1

that, to submit a revised --2

CHAIRPERSON MITTEN:  Okay.  Well, then,3

why don't we just hold off on this, but we can put it4

on for a real quick special public meeting after we5

get the drawing in the record, because we won't have6

another opportunity to get it in the record.7

So whenever we get it, put that on for a8

quick special --9

ACTING SECRETARY SCHELLIN:  So we're10

reopening the record.11

CHAIRPERSON MITTEN:  For -- for -- to12

receive the drawing that's consistent with Mr.13

Parsons' proposal that it be a two-lane opening at14

Nebraska Avenue.15

MR. BERGSTEIN:  There are parties.16

CHAIRPERSON MITTEN:  Oh, okay.17

MR. BERGSTEIN:  Do you want to offer an18

opportunity for a very quick response, or not?19

CHAIRPERSON MITTEN:  I'd be inclined to20

forego that, only because they had a chance to comment21

on the submissions thus far, and this is only going to22

be an improvement relative to any concerns that were23

expressed by the parties. 24

So I don't know how the rest of the25
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Commission feels, but -- forego an additional comment1

period?2

MR. BERGSTEIN:  I just want that to be3

expressed.  So -- so --4

CHAIRPERSON MITTEN:  I wish -- I'm glad5

you said that.  I'm glad you said that.  But I think6

we have a consensus to forego an additional comment7

period.  8

We're not taking comment.  Just to9

clarify, there will be no additional period --10

opportunity for comment by the ANC on this one narrow11

drawing that will be submitted.12

Case Number 04-27, H Street overlay, text13

and map amendments.  Mr. Jeffries is not participating14

in this case. 15

Mr. Bergstein, could you or Mr. Ritting16

just -- just outline this -- the concern that you17

raised in the -- as it relates to the draft order,18

please?19

MR. BERGSTEIN:  Yes.  There is a general20

special exception provision in Chapter 13 that sets21

forth rather general criteria that apply.  And this22

proposed text has very specific special exception23

criteria, but it doesn't indicate whether the general24

criteria are also to apply to any special exception25
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heard.1

So we're just trying to get your2

clarification whether or not we should indicate that3

the specific special exception criteria for those4

exceptions that apply for the H Street overlay, that5

the BZA should also consider the general criteria in6

Chapter 13 as well.7

CHAIRPERSON MITTEN:  Okay.8

MR. BERGSTEIN:  And those criteria do say9

that they do apply to the chapter as a whole, but10

there's nothing in this specific language that11

suggests that that's intended.  And we just -- it12

seems to be an inconsistency, and we just want that13

clarified.14

CHAIRPERSON MITTEN:  Okay.  Well, it would15

be my intention that the general, as well as the16

specific, criteria would apply.  I don't know what the17

rest of the Commission thinks.18

VICE CHAIRPERSON HOOD:  I agree.19

CHAIRPERSON MITTEN:  Okay.  So we have a20

consensus there.  Any other comments on the draft21

order?22

(No response.)23

Then, I would move approval of Case Number24

04-27.25
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VICE CHAIRPERSON HOOD:  Second.1

CHAIRPERSON MITTEN:  Any discussion?2

(No response.)3

All those in favor, please say aye.4

(Chorus of ayes.)5

We have three in favor and two not6

participating, Mrs. -- and then, I believe we have an7

absentee vote from Mr. Hildebrand, please.8

ACTING SECRETARY SCHELLIN:  So would that9

not be four to zero to one?  Who was the second one10

that's not participating?11

CHAIRPERSON MITTEN:  You were -- I'm12

sorry.13

ACTING SECRETARY SCHELLIN:  You were14

counting the attorney.15

CHAIRPERSON MITTEN:  The bodies -- of the16

bodies here.17

ACTING SECRETARY SCHELLIN:  Here.  Okay.18

All right.  I'm sorry.  Staff would record the vote19

four to zero to one to approve Zoning Commission Case20

Number 04-27, Commissioner Mitten moving, Commissioner21

Hood seconding, Commissioner Parsons in favor,22

Commissioner Hildebrand in favor by absentee ballot,23

Commissioner Jeffries not voting, having not24

participated.25
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CHAIRPERSON MITTEN:  Thank you.1

Next we have the Case Number 05-22, which2

is Level 2 Development LLC, which is at 14th and3

Florida and Belmont, if you recall.  We have a draft4

order on this one as well.  5

Any questions, comments, on the draft6

order?  I think we have a full complement of7

participants at the dais this time.8

COMMISSIONER PARSONS:  Move approval.9

CHAIRPERSON MITTEN:  Second.10

Discussion?11

(No response.)12

All those in favor, please say aye.13

(Chorus of ayes.)14

Mrs. Schellin, it's unanimous.15

ACTING SECRETARY SCHELLIN:  Staff would16

record the vote five to zero to zero, to approve17

Zoning Commission Case Number 05-22, Commissioner18

Parsons moving, Commissioner Mitten seconding,19

Commissioners Turnbull, Hood, and Jeffries in favor.20

CHAIRPERSON MITTEN:  Thank you.21

And, Mr. Hood, I hate to do this to you,22

but I also realize I didn't participate in the Case23

Number 05-29.  So could you handle the final action on24

that case?  Do we have an order?25
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VICE CHAIRPERSON HOOD:  This was given to1

us tonight, colleagues.2

CHAIRPERSON MITTEN:  It's just a little3

test for you, Mr. Hood.4

VICE CHAIRPERSON HOOD:  Let me find out5

where it is.6

ACTING SECRETARY SCHELLIN:  I don't7

believe we have a draft order.  We have the proposed8

rulemaking.9

MR. BERGSTEIN:  We're asking you to10

consider this on a proposed, because the emergency11

expires today.12

CHAIRPERSON MITTEN:  It's actually on our13

agenda for final action.14

MR. BERGSTEIN:  That's correct.15

CHAIRPERSON MITTEN:  Oh, that's right.16

Okay.17

MR. BERGSTEIN:  Okay.  Because the18

emergency expires, I think either today or in the next19

few days, we want to have as little a gap as possible,20

so we're asking you to take final action on the text21

that's in the proposed rulemaking, and we'll write a22

very quick order for this case as well.  It's pretty23

cut and dry.24

VICE CHAIRPERSON HOOD:  Just give me a few25
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minutes, Mike.  Let me find it.  It was in the package1

that we had tonight.  It's relatively simple.  Oh,2

okay.  It's one page.  Okay.  Oh, here it is.  I found3

it.  Thank you.4

Okay.  Commissioners, Zoning Commission5

Case Number 05-29.  Ms. Schellin?6

ACTING SECRETARY SCHELLIN:  Staff has7

nothing further to add.8

VICE CHAIRPERSON HOOD:  Okay.  This,9

again, is pretty straightforward.  It allows the10

flexibility for private schools to enroll students11

displaced by Hurricane Katrina.  I would move approval12

of 05-29, and ask for a second.13

COMMISSIONER JEFFRIES:  Second.14

VICE CHAIRPERSON HOOD:  It has been moved15

and properly seconded.  All those in favor?16

(Chorus of ayes.)17

Any opposition?18

(No response.)19

So ordered.  Staff, would you record the20

vote?21

ACTING SECRETARY SCHELLIN:  Staff would22

record the vote four to zero to one, to approve Zoning23

Commission Case Number 05-29, Commissioner Hood24

moving, Commissioner Jeffries seconding, Commissioners25
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Turnbull and Parsons in favor, Commissioner Mitten not1

voting, having not participated.2

CHAIRPERSON MITTEN:  Thank you.3

Then, I would just note, since we're now4

through with Final Action, that we had two pieces of5

correspondence that we received.  One was from the6

D.C. Building Industry Association regarding the7

residential recreation space, and the second was from8

the Stanton Park Neighborhood Association regarding9

the NOMA plan and hearings related to that, and the10

Commission scheduling hearings related to that,11

pending the completion of the plan.12

So if there's no more business for the13

Commission to take up, then I think we're ready to14

adjourn.  Here, here.15

(Whereupon, at 9:15 p.m., the proceedings16

in the foregoing matter were adjourned.)17
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